
 

 
 

BEFORE THE WORLD TRADE ORGANIZATION 
  
 
 
 

UNITED STATES – MEASURES CONCERNING THE IMPORTATION, MARKETING 
AND SALE OF TUNA AND TUNA PRODUCTS 

 

RECOURSE TO ARTICLE 21.5 OF THE DSU BY MEXICO 
 
 

(WT/DS381) 

 
 
 

 
 
 
 
 

Responses of the United Mexican States to Panel’s Questions 60 and 61 

 
 

Geneva 
14 October 2014 

 



 
 
United States – Measures Concerning the Importation,                         Responses of Mexico to Questions 60 and 61 
Marketing and Sale of Tuna and Tuna Products (WT/DS381)               14 October 2014 

 

1 
 

 
60. To both Parties: In its response to Panel question no. 59, the United States clarified that 
"the determination provided for under section 216.91(a)(4)(iii) [of the 2013 Final Rule, i.e. 
that a fishery is causing "regular and significant dolphin mortality or serious injury of 
dolphins"] only applies to those fisheries not otherwise covered by sections 216.91(a)(1)-(3). 
As purse seine vessels operating outside the ETP are covered by (a)(2), this determination 
does not apply to purse seine fisheries outside the ETP".[1] In its comments on this 
response, Mexico noted that "the United States interprets the statute to authorize small 
purse seine vessels in the ETP to be made subject to mandatory observer requirements 
with a determination that they are causing regular and significant mortality (unrelated to 
tuna-dolphin association), while both large and small purse seine vessels outside the ETP 
are not subject to such a possibility".[2] 
 
In light of the above, the Panel understands that (a) large and small purse seine fisheries 
outside the ETP can never be required to have observers on board because of "regular and 
significant mortality or serious injuries of dolphins". Rather, observers can only be 
required in such fisheries where there is "regular and significant association between 
dolphins and tuna similar to the ETP". Conversely, the Panel understands that non-purse 
seine fisheries outside the ETP, as well as small purse seine fisheries inside the ETP, can 
only be required to have observers in board in cases where they are causing "regular and 
significant mortality or serious injury of dolphins". A determination of "regular and 
significant association" cannot be made in respect of these fisheries. 
 

a) Is the Panel's understanding correct? If so, why is the amended tuna measure 
structured in this way? Why, in other words, can no determination of "regular 
and significant mortality or serious injury" be made in respect of large and small 
purse seine vessels outside the ETP, and why can no determination of "regular 
and significant association of dolphins and tuna" be made with respect to non-
purse seine fisheries outside the ETP and small purse seine fisheries inside the 
ETP? The Panel is aware that small purse seine vessels in the ETP are not allowed 
to set on dolphins under the AIDCP. 
 

b) If the Panel's understanding of the above-mentioned provisions is correct, could 
the fact that no determination of "regular and significant mortality or serious 
injury" can be made in respect of large and small purse seine vessels outside the 
ETP, or that no determination of "regular and significant association of dolphins 
and tuna" can be made with respect to non-purse seine fisheries outside the ETP 
and small purse seine fisheries inside the ETP result in non-dolphin-safe tuna 
fishing? 

                                                           
[1] United States’ responses to the Panel’s questions, para. 295. 
[2] Mexico’s comments on the United States" responses to the Panel’s questions, para. 198. 
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1. Yes, the Panel’s understanding is correct. Under the United States’ interpretation, there is 
an inconsistency under the Amended Tuna Measure in respect to purse seine fishing outside the 
ETP that can only be designated as having a “regular and significant association”, and never as 
having “regular and significant mortality”; and that small purse seine vessels in the ETP, and 
other types of fishing methods outside the ETP, can only be designated as having “regular and 
significant mortality”, but never as having an “regular and significant association”.  

2. Mexico notes that, through a new provision in the 2013 Final Rule, the Commerce 
Department authorized itself to require observer certifications when it determines that observers 
are available, qualified and authorized to make such certifications, without regard as to the level 
of dolphin mortalities in a fishery.1  The United States has designated seven U.S. fisheries as 
meeting these requirements because they have NMFS-trained observers available.2  However, as 
the United States has made clear, this requirement has no effect on the percentage of fishing trips 
covered by the certification requirement; rather, observer certifications are required only if the 
observer was already going to be onboard for other purposes.3  Moreover, the United States has 
agreed with Mexico that no non-U.S. observers, other than those authorized by the AIDCP in the 
ETP fishery, are qualified to authenticate a captain’s dolphin-safe statement.4 

3. Under the Amended Tuna Measure, the only mechanism for making independent 
observer certifications mandatory for all tuna from a fishery to be labelled dolphin-safe is found 
in Section 1385(1)(d)(B)(1) and 1385(1)(d)(D) of the statute (the DPCIA).  Those statutory 
provisions are simply repeated in Sections 216.91(a)(2)(i) and 216.91(a)(4)(iii) of the 
regulations. 
4. As Mexico has explained in its response to Question 11 and other submissions, the U.S. 
definition of “dolphin-safe” establishes a zero tolerance standard, because the label must assure 
consumers that the specific tuna contained in a particular can was caught without killing or 
seriously injuring a dolphin.  Mexico has shown that, without independent observers and a 
comprehensive recordkeeping, tracking and verification system similar to that applied to large 
purse seine vessels in the ETP, the label cannot provide such an assurance.  Sections 
216.91(a)(2)(i) and 216.91(a)(4)(iii) of the regulations have no bearing on that issue.  The 
“regular and significant” standard is undefined as it pertains to "mortality or serious injury" and 
to "association between dolphins and tuna".  Even if it were defined for one or both of these 
phrases, it could not be used to “calibrate” a zero tolerance standard. 

                                                           
1  See, e.g., United States’ second written submission, para. 128. 
2  See, e.g., United States’ responses to the Panel’s questions, para. 163. 
3  Ibid. 
4  See, e.g., United States’ comments on responses of Mexico, paras. 85-86. 
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5. Mexico has further established that the Commerce Department has never undertaken to 
make any determination under Sections 216.91(a)(2)(i) or 216.91(a)(4)(iii), either positive or 
negative, in any event.5   
6. As Mexico discussed in its comments on the United States’ response to Question 59, the 
United States’ interpretation of the statute and its implementing regulations has the effect that 
even if purse seine vessels operating in a region outside the ETP are causing substantial dolphin 
mortalities, that region could never be the subject of a determination that there is regular and 
significant mortality or serious injury of dolphins on that basis.6  This is another arbitrary feature 
of the Amended Tuna Measure. 
7. Similarly, even though dolphins strongly associate with longline fishing (because they are 
attracted to the fish on the hooks),7 the Amended Tuna Measure does not allow for a 
determination that such an association in a fishery is “regular and significant” such that an 
observer requirement could be imposed for all tuna that is labelled dolphin-safe from that 
fishery.  This is also arbitrary. 

8. The fact that small purse seine vessels in the ETP are not required to have observers to 
qualify for the U.S. dolphin-safe label derives from a different provision of the U.S. statute.  16 
U.S.C. § 1385(d)(2) states that  

… a tuna product that contains tuna harvested in the eastern tropical 
Pacific Ocean by a vessel using purse seine nets is dolphin safe if— 
(A) the vessel is of a type and size that the Secretary has determined, 
consistent with the International Dolphin Conservation Program, is not 
capable of deploying its purse seine nets on or to encircle dolphins ….”8 

This provision is the basis of the distinction in the Amended Tuna Measure for tuna caught in the 
ETP by large purse seine vessels and those with a carrying capacity no greater than 362.8 metric 
tons. 	  	  
9. The Panel’s question asks whether the inconsistencies in the Amended Tuna Measure’s 
provisions on potential determinations that could result in a requirement for observer 
certifications could “result in non-dolphin-safe tuna fishing.”  Mexico emphasizes that non-
dolphin-safe tuna fishing within the meaning of the Amended Tuna Measure already occurs 
under all major fishing methods except pole and line fishing.9 Moreover, under the zero tolerance 
standard of the Amended Tuna Measure, even the death or serious injury of one dolphin during a 
                                                           
5  See Mexico’s comments on responses of United States, paras. 95-101. 
6  Mexico does not agree that the United States’ interpretation is consistent with the language of the statute, 
but for purposes of this submission must assume that the interpretation reflects the Commerce Department’s current 
views, which are not otherwise published. 
7  See, e.g., Mexico’s first written submission, paras. 133-137. 
8  16 U.S.C. § 1385 (Exhibit MEX-8). 
9  Even for pole and line fishing, however, a tracking and verification system is needed to ensure that tuna 
that is represented as having been caught by that method actually was caught by a pole and line vessel. 
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set or gear deployment is “non-dolphin-safe tuna fishing” that should disqualify a tuna product 
made from such tuna from being labelled dolphin-safe.  The Amended Tuna Measure 
nonetheless allows inaccurate labelling of non-ETP tuna products because it does not require 
observer certifications or comprehensive recordkeeping, tracking and verification of the dolphin-
safe status of non-ETP tuna. 

 

61.  To the parties: At para. 71 of Mexico's first written submission, reference is made to 
"technical training required by the guidelines that the Parties [to the IADCP] establish". 
Do these guidelines exist? Could the parties please provide a copy of these guidelines to the 
Panel? The Panel also invites both parties to comment on these guidelines to the extent they 
wish to do so. 

 

10. Yes, the guidelines exist. Mexico is submitting the following: 

• Exhibit MEX-164 contains AIDCP Document OBS-2-03b, which sets forth 
“Guidelines for Technical Training of Observers.” 

• Exhibit MEX-165 contains AIDCP Document OBS-2-03a, which sets out 
“Guidelines for the Selection of Candidates for Observers of the AIDCP”.  Note 
that among the criteria is that candidates should be “only university graduates 
with a degree in biology or a related subject (zoology, ecology, etc.); avoid 
recruiting graduates in technical disciplines which are closely related to the 
fishing industry (fisheries technician, fisheries engineer, etc.)”. 

• Exhibit MEX-166 contains the “Manual de Campo” (Field Manual) for IATTC 
observers.  Mexico especially recommends review of Chapter 15, which describes 
the technical information and data that are required in order to comply with the 
provisions of the AIDCP, and which is evaluated by the AIDCP’s International 
Panel Review. The data described in this section of the manual requires recording 
information on dolphin mortalities and whether the vessel has the required 
equipment to avoid harming dolphins. Mexico also recommends review of pages 
153 to 188 (i.e., the annexes) for examples of forms completed by observers 
reporting on interactions with dolphins.  It can be seen that a very high level of 
detail is provided by the observers.   

No other RFMO has requirements for observers or training programs that are even remotely 
similar to that of the IATTC. 
11. Mexico is also submitting copies of the slides prepared by the IATTC/AIDCP for use in 
captains’ training seminars, which are contained in Exhibit MEX-167.  The materials include are 
presentations on the AIDCP, gear requirements, observers, requirements for captains operating 
vessels with DMLs, dolphin mortalities, etc.  Again, to Mexico’s knowledge no other RFMO has 
a training program for captains of this nature. 


