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4 - SETT T OF DISPUTES BETWEEN
OF H @

Article 2119: Purpose

This Part establishes a mechanism for the settlement of
jnvestment disputes that assures both equal treatment among
investors of the Parties in accordance with the principle of
international reciprocity and due process before an impartial

txribunal.
article 2120; Investment Dispute

Investment diépute_ means a dispute between a Party and an
investor of another Party in which the investor alleges that the

: ~ Party has breached 2 ‘provision of this Chapter and that the
. s

investor has iricurred 1068 or_damage by reason of; or arising out
~.of; that breach. ‘(An investument ges pot-

allégadbroac thig:.Chapter whepe the neas constituging the

‘ od r- on~ ot this

‘this Chapter it shall.
-another provision

A : N VTR L2 e‘r‘\a'«-‘dwits"i;p S
ot an excaption set forth in Annex ... ‘(Mexican:
AnneX e (National Treatment or Annex ... (Unbound) ,%:
the disputing Party, ‘the -arbitration tribunal sha

‘ .~ interpretation of the cormission on this question.: The ‘Conmission

shall have 60 days to submit its interpretation in writing to the
tribunal.? o . '

1 The Parties will endeavour to develop language to the
aeffect that regulation does not in itself constitute expropriation
(placement of language to be determined by the Lawyers’ Group.)

:  The role of the Commission under this Article is
unrelated to Chapter 23.. '

nciude an' -

ng Party assert fence that the = :
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2, If the Commissionyggreejanﬂan interpretation,’ it shall

be binding on the tripunal. 1f .t.he‘Colpmission fails to agree O
fails to submit an interpretation within such 60 day period, the
trlbusal shall decide the 138ue of interpretation of the

axception.}*
article 2122: consultation and Negetiation

The parties to an {nvestment dispute should tirst attempt to
cettle the dispute through consultation or negotiation.
consultation or negotiation under this Article shall not constitute
the imitiacion of Jumaseio procoedilnyw far purpoges of Artincim

2123.
. article 21231 Fora for Resolving an Investment Dispute

3. If an jnvestment dispute cannot be settled by
congultation or negotiation, the investor may choose either to:

a) initiate proceedings under the domestic law of the
disputing Party, where the disputing Party has provided
investors of another party with a right of action under its
domestic law for an alleged breach of this Chapter; or =

p) submit the investwent di'spute to arbitrdtionv under
Article 2125 . : e

. _ e
and the choice, once made by the investor, shall be exclusive,

2. A party shall not provide a.. right of action under --1.1{.,3"_'____;
domestic law against any other party for an alleged preach of this
Agrecnent. , , R

"Article 2124: Limitation Pericd

3 It is recognized that the commission is an witn, which o
jgsues an inter retation rather than an agreed interpretation, the i
U.S. considers it important to puild into this article the concept

of agreement.

4 The Parties agreé that trilateral agreement on
interpretation of a provision of the NAFTA will be binding on an.
investor/state arbitration tribunal, and will draft language
accordingly with appropriate location to be determined by the

Lawyers'’ Group.

5 The Lawyers’ Group will develop wording to make this
provision generic and will decide where, outside the Investment

Chapter, to place the provision.
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An investor shall not be entitlied to submit an investument
dispute to arbitration if more than three years have elapsed since
the date on which the investor first acquired ,or ghould have first
acguired, xnowledge of the allieged breach and knowledge that it has

incurred loss or damage.
articlie 21233 Arbitration Fora

1, Provided that gsix months have elapsed since the date on
which the investment dispute arose, the investor may submit the
dispute to arbitration under: :

a) the ICSID convention, provided that both the disputing
party and the Party of the investor are parties to the

convention;

b) the Additional Facility Rules of ICSID, provided that
either the disputing party or the Party of the investor is a
party to the 1CcSID Convention; or _ -

<) the UNCITRAL Arbitration Rules.

‘ 2. The Secratary ceneral of ICSID shall sexve as appointing
_authority for an arbitration under the UNCITRAL Arbitration Rules.

v 3. The applicable arbitration rules- shall govern the
arbitration except to the extent modified by this Part. ' \

Article 2126: Consent te arbitration

1. Each Party hereby consents to the ‘submission of an
jnvestnent dispute between that party and an investor of another
Party for sattlenent by arbitration in accordance with the

provisions of this Part.

2. The subnission by an investor of an investment dispute to
arbitration under this part, together with the consent given by
each Party in paragraph 1, shall satisfy the requirement of:

a) Chapter II of the ICSID convention (Jurisdiction of the
centre) and the Additional Facility Rules for written consent

of the parties;

b) article II of the New York Convention for an agreement in
writing; and

¢) Article I of the Inter-hmerican convention for an
agreement.

3. Any dispute supmitted by an investor for arbitration
under this Part cshall be considered to arise out of a commercial
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@%ELW ion UEDOS Article I of the New
York Convention and Article I of the Inter-American onvention.

———

4. ' By submitting the dispute to arbi.tfation, the investor:

a) consents to arbitration in accordance with the provisions
of this Part; and

b). waive ue before any
tive bunal or {under the domes IwI* of
any Party any proceedings w th respect to the measure of the

disputing Party that is alleged toghe areach of this
Chapter, axcept for sroceedings forRnaunctiva Wdeclaratory or
SEEdInarY TallErrerora An administractive TIIDUNA

-an investhent:
« digpute i

b))’ th

bréachac_i
c)

. "¢ choice betv
court, on the one hand,*o
to be made du;r.jmq

’ ? The final drafting must make it ciaar that article

2%&) (a) addresses a dm'c cause of actioi Hﬁﬁ %ﬂ NAFTA and
cle 2126(4) (b) addresse i

In the case of Mexico, it is agreed that an investor must
olact, at tha end oI the administrative proceas, either to submit
his dispute to arbliialiuvis undexr tTno nb®Ts 0 indgiate judicial
proceedings or administrative tribunal proceedings uwnder Mexican
demeatic 1ay, If the investor is successful in amparo proceedings,
he may then submit the issue of compuunwation to arbitration under
the NAFTA or, if Mexico creates a cause of action for a violation
of the NAFTA, submit the issue of ccmpensation to a ocourt.
Placement of this exception will be subject to determination of
placement of other exceptions currently in the Investment Chapter.

See attached Mexican text.

W R -
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Q) the relief sought and the approximate amount of
compensation claimed.

Article 2128: Selection or Appointment of Presiding Arbitrator

1. Unless the disputing Barties select ag gesiding

arbitrator:

a) the presiding'arbitrator shall be selacted or appointed
in accordance with the applicable arbitration rules from the

1ist of presiding arbitrators described in Earaga‘gn 3/ and

bp) in the event that no guch presiding trator is

idin

2. asef the’entry into force of this Agreament; the Parties
shall have demignatad, without regard '-,rtg;g_fnat_ionality,
i M heeting the qualifications-of. the

ienced in”international

rules relexrre
-~ law and inves

Article 2129: - Con
1. ' The Secretari

reglster of.f
‘ requests. mgg_\ ) "

v that seeks an’ 34
, General of ICSIDta
shall spacify in therequ

a) ‘the nane of the disputing party or parties ‘against
' _the order is sought; TR S

2. A ¢
pay roquest
arbivration tLiilbune

1-and"

which -

b) the nature ot" the order sbught; and
¢) the grounds on which the order is sought.
AT

' e .
A digputing party thav seuks o svder under paragraph 4 ghall qive
to the disputing party or parties against which the order is sought

a copy of the request. :

3. Within &0 days of receipt of the request, the Secretary
Geansral of 1CS1L siis e an o'l - ova z .
) ee_ar 2TOLS DL e ) [ LU rre ... e
From the rostar Nescribed in Article 2128. 1In the event that no
such presiding arbitrator is available to serve, the Secretary-

GANAral Or LvolyY DUALLE uppeink = rvaciding arbitrator, who is not
a national of any or <the Pauties fxom the TCESTD Panel or
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- - Dt - 8, or to the e - 1513 ava able
from that roster, from the ICSID Panel of Arbitrators, or to the

extent not available from that panel, in the discretion of the
Secretary General, provided that one member -shall be a national of

tho dicputing Party and one menber shall bW
\ W pitration trlbunal
sha Self in accordance with the UNCITRAL _Arkitration

R_u!.as. _

4. Where it appears to the arbitration tribunal that
arbitrations have been initfated under Axticle 2125 that have a
question of law or fact in common the tribunal may, in the
interests lution of tha disputes, and
after hearing from the interested parties', order that the

v ‘ax'_bitra?icm trj,bunnl shall:

Awbitrators. T

ctién  over,.. and . hearg‘and determine
£ ‘the investment 'disputes in accordance

ion over, and hea e, one or -
#disputaa tha.dats -
SN the resoly

© . Articles 2123 or: ST :
. ._ "’-m?‘ S - - . .
1. pNetice: A disputing Party shall

iy

Part

‘a8) written notice of an arbitration :lnitiﬁted under Article
21258 or 2129 within 30 days of initiation of the arbitration;

and ,
b) copies '. £iled in the arbitration:

2. participation by a Paxtv: On written notice to the

¢ This ternm is in contemplation of language that will give
a disputing party who is not named in an application for an order
under paragraph 4 the right to cross-apply to the tribunal
established under paragraph 3 to bae added in an order made under

paragraph 4.
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-~

*

question of

e

disputing parties, & Party ma
t;r" nal established UfUEL &

3. pocuments: A Party shall be entitled to receive from the
disputing Party at the cost of the requesting Party:

a) a copy of the evidence that has been tendered to the
arbitration tribunal; and

b) a copy of the written argument of the disputing parties.’

4. Place of Arbitration: Unless the disputing parties agree
otherwise, an arbliiaticn prooceding under Article 2125 or 2129
shall be held in the territory of a Party which is a party to the
New York Convention, selected in accordance with:

a) the Additional Facility Rules if the arbitration is under
those rules or the ICSID Arbitration Rules; or

b) the UNCITRAL Arbitration Rules if the arbitration is
under those rules. o

5, rot : An arbitration tribunal
established under Articl aka cuch Qe
Jaems necessary to presg e T aans -
JSf v amn - —ag- - Butc at the tribunal’s j)urisdiction 18 made
fully effectiye. Such measures may include, but are not limited
- o preserve evidence® or to protect the tribunal’s
jurisdictional exclusivity. An interim measure of protection may .
not include an order of attachment or an order to enjoin the
appiicacion vl Llic wnaasura allaeged #n he the breach of the Chapter.
For purposes of this paragraph, an order includes a recommendation.

6. Fipal Reljef: An arbitration tribunal established under

Article 2125 or 2129 m

of property. An award providing for restitution shall also provide
t§=EFSBF!!¥y m ay compensation i of. An arbitration

tribunal estab & 2125 or 2129 shall not order a

Sarty to pay punitive damages. ~—
Article 2131: Coverning Law

# Wording must be developed to ensure that confidentiality
is respected.

1o This is te be drafted so that the tederal government of
Canada will not be the subject of an order to preserve evidence
that is in the possession or control of a subnational govarnment.
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An arbitration tribunal established under this Part shall
decide t© jgsues | i i ' i

applicable rules of 5n§§:na;igpal law.

Artiele 2132t Finality and Enforcement of Award

1. A final award made in an arbitration proceeding undar
Article 2125 or 2129 is binding on the disputing parties but shall
have no binding force except between the disputing parties and in

respect of the particular case.

2. A disputing Party shall ali& adecams h 2
avard made in ap arbitration proceedin er Article 2125 or 2125
without delay, but sha JTreTe EBIde by or comply with
an awarmoEe=®s not final. - s

s, If a party fails to abide by or comply with the terns of
a final award under this Part, g CCRilESdCl.iilt dad. for dp -

.Jp =ha k 8 | =)k - -dw 2N -
whose investor was par Fo the inveStnenl..gisk
AYDICTAt IO SRTIeT it ww  uATICWELEIC N The requesting. P

sBek in such proceedings:

a) a determination that the failure
with the terms of the final award _is

obligations of this ﬁggggnpnt; and

b) the disposition of  the disﬁute that -reduir ,
defaulting Party to abide by and ly with the terns of -
final avard. , . et

.4, paragraph 3 is without préjudicc to an’
. - = - A t unde he ~hdy e ;
Convgption or th
» 5, For the purposes of this Article, an arbitration award
made under the ICSID Convention is final if: ‘
w

to abide by andi

inconsistentiWith

er-Anerican.| "

b) revision or annulment proceedings have been conplaete

6. For the purposes of this Article, an arbitration award
made under the Additional Facility Rules of ICSID or the UNCITRAL

Arbitration Rules is final if:
ward was
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b) a court has dismissed or allowed an applicaﬁion to set
revise, sef aside or annul the award and there is no further

aRpERI— —
7. EBach Party un L i i itory for the
en of an arbitration avard : rt

Articles 2133; Receipts under Inshranue or Guarantee Contracts

In any proceeding under this Article involving an investment
dispute, a Party shall not asgert, as a defense, counterclainm,
right of sat off or otherwise, that the investor concerned has

!‘.‘EGGLVB DUrs T Y T LT by ey v} -

er C

Article 2134t Companies ng”g:ponted m_.;- the ;-a’ws of a Party

For purposes of an arbitration proceeding under this Part, any
is legal onstituted under the applicable laws and

the occurrence of: ChE WAL Or events gvné_
it:of nationals or companies of

ghall be treated as an if A
including in accordance with Article . 25(2}(b)
Convention. L CoER s

pefinitions: Note: to be moved to the Qex;draii definitions "s_céiiéh;
For purposes of this article: - o

a) “aisputing party" means the investor or the disputing
rarty, and ndigputing parties" means the investor and the

disputing Party; '

b) ndisputing . Party” means the Party alleged to have'
breached a provision of this Chapter;

Q) wICSID Convention® means the Convention on the Settlement
of Investment Disputes between states and Nationals ¢f other
states, done at washington, March 18, 1965;

4a) wreSID® means the International Centre for Settlement of
Investment Disputes; .

e) wInter-American Convention" means the Inter~American
convention on International Commercial m‘bitration, done at

panama, (Month) [Day], 1975;
| pmeueeeeE———

v
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£) "New York Convention" means the United Nations Convention
on the Recognition and Enforcement of Foreign Arbitral Awards,

done at New York, June 10, 1988;
ation rules" means the arbitration rules

ssion on International Trade Law,
neral Assenbly on December

#“UNCITRAL Arbitr
of the Unjited Nations Commi
approved by the United Nations Ge

15, 1976;
h) "parties™ means the aisputing party and the disputing
Party.

Article 2135

cOAMIX[Nothing in this Part prejudi
invoke Chapter 23 OR Nothing in Part X of Chapter 21 prejudices the

right of a Party to invoke this Chapter (Chapter 23).]

\

ces the right of a Bart.y‘t'.o-
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Mexican Text Referred to in Feotnote 7

1. If an investment dispute cannot be settled by consultation or
negotiation, the investor may choose either of the following:

(a) assertion of rights under domestic law:

T™e investor may initiate (or casue its investment to
initiate) proceedings under the domestic law of the

" disputing Party, based on rights and obligations other
than those established in this Chapter; or

(b) assertion of right under this Chapter:
‘I‘h_ni investor may either: '

(i) submit the investment dispute to arbitration under
Article 2125 on rights and obligations established in

this Chapter, or

(11) initiate (or cause its investment to initiate)
proceedings based on such rights and obligations under
~ the domestic law of the disputing Party, whera the
disputing Party has provided investors of another Party
or their investments with a right of action under its
~ domestic law for an alleged breach of this Chapter.

2. The choice of forum under paragraph 1, once ma\cie by the investor
shall be exclusive, with the folloving excaptions: ‘

i(a) simultaneous pursuit of extraordinary relief and damages
. in different fora:) ’ |

Submission of a dispute to arbitration under Article 2125
shall not preclude an jinvestor from seeking, in an
administrative tribunal or court of the disputing Party,
injunctive, declaratory or other extraordinary relief
based on rights and obligations other than those
aestablished in this Chapter. In such circunstances, no
deternination of damages shall be made by the arbirtation
tribunal until the determination regarding such
extraordinary relief has been made; and

(b) [sequential pursuit of extraordinary relief and damages in
different fora:)

An investor that succeeds in cobtaining final injunctive,
declaratory or other extraordinary relief in an
adninistrative tribunal or court of the disputing Party
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based on rights and cbligations in this Chapter or
c(:l.hu:.wise) m%y cobcogquently snhmit.  the issue of
compensation to arbitration under Article 2125.




