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3 INVESTMENT
4 Article 2101: Scope and Cevaerage
5 1. This Chapter shall apply t© neasures of the Parties
& affecting:
7 a) investments of investors of a Party in the territory of
8 another Party existing at the time of entry into force of this
E} Agreement as well as to investments wmade or acquired
o thereafter by such investors;
11 b) investors of a Party in the establishment, acquisition,
) expansion, management, conduct, cperation and sale or other
j disposition of investments in the territory of ancther Farty;
14 and .
18 ) all investments in the territory of any Party as provided
16 in Article 2199.
17 MEXps, p Party (Mexice) has the right to exclusively perforn
18 the economic activities set forth in Annex I and to exclude foreign
‘9 investment from such activities.]
20 3. This Chapter shall not apply to:
21 a) (financial services except as provided in the Chapter on
22 Financial Services::!
23 b) {c”‘azxcept as provided in the Chapter on Government
24 Procurement); and
25 4. Nothing in this Chapter® shall be construed to prevent a
5 party from providing services or functions such as public welfare
27 garvices and services forming part of a statutory systen of social
28 security, public health care, public education, and public
29 retirement plans.
e 5. The requirement by a Farty that a service provider of
3t another Party post a bond or other form of financlial security
3z before providing a servics into its territory deces not of itself
33 make this Chapter applicanle to the provision of that cross-border
34 service. This Chapter shall apply to that Party’s treatment of
35 the posted bond or finanzial selurity.
36 ' U.§. Note = Further coordination with firancial services may be necessary.
&'J !  Canada doing redraft. A gensric provislion msy be needed wo address the
38 zubject matter of this provision.
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6. In the event of any irconsistency between the provisions

of this Chapter and the Telecconmunications Annex, the provisions
of that Annex shall prevail to the extant of the incensistency.’

7. Each Party reserves the right to deny to an enterprise
of another Party the advantages of this Chapter if:

a) nationals of any non-Party own or control such enterprise
and such enterprise has no substantial business activities in
the territory of the Party under whose laws it is constituted;

or

b) such enterprlse is ¢wnad &r controlled by nationals of a
non-party in respect of whose investors or investments the
denying Party imposes specific [prohibition) sancticns or with

which such Party does not maintain diplomatic relations.

Artiele 2102: Environmerntal Measures!

3 1gsues of overlap nsed to be addressed.

s This language is baing negotiated in a gapaArate gIoup.
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TREATMENT OF INVESTHMENTS

Article 2103 Natienal Treatment

1. Each Party shall accord to an investor of another Earty
treatment no less favorable than that which it accords, in like
circumctances, to its awn investors in respect of the
estaplishmenL, ectuisitisn, expancion, management,  gconduct,
operation and sale or other disposition of investments in its

territory.

2. Fach Party shall accord to investments of investors of
another Party treatment no less favorable than that which it
accords, in like circumstances, to investments of its own investors
BArand in particular] in respect of the establishment, acquisition,’
expansion, management, conduct,. and operation of such investments.

3. The treatment accorded by a Party under paragraphs 1 and
2 shall mean, with respect to a state or province, treatment no
lesg favorable than the most favorable treatment accorded by such
state or province in like circumstances to investors of the Party

of which it forms a part.

4. Where a state enterprise of a Party competes with
investments of investors of another Party in the territory of the
Party, peragrapns i and 2 shall mean rraatment no lass favorabhle
thern eRmat accorded, in 1ike nircumstances, to privately-owned
investmenls vl luvestars of that Party that alsn compete with the

state enterprise.
5. For greater certainty, no Party shall:

a) impose on an investor of another Party a reguirement that
a minimum level of equity in an enterprise in tha Party’s
territory be held by its nationals, other than nominal
qualifying shares for directors or incorporators of
corporations; or

b) regquire an investor of ancther Party, by reason of its
nationality, to sell or otherwise dispose of an investment in

its territory.
CDAMEX:prticle 2104: Most-Favored-Nation Treatment

1. Each Part&bfhall accord to investments of an investor of
another Party UAMX{ —apd activities associated therewith, ]
treatment no less favorable than that which it accords, im like
circumstances, to the investments of an jnvestor of any other Party
or of a non-Party.
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z. Each Party shall accord to an investor of another Party

treatment no less favorable than that which it accords, in like
circumstances, to investors of any other Party or nen-Party in
respect of its establishpent, acgquisition, expansion, conduct,
management’, operation and sale oOr other disposition of its
investment in its territory.]

CPAMEX| article 2105: Non-Diseriminatory Treatment

The treatment that a Party shall accord to investments usa
MEX[and associated activities] of another Party and to investors of
that Party shall be the better of the treatment reguired by
Articles 2103 or 2104. ("Nondiscriminatory treatment")]

Article 2106 Minimum Standard of Treatment

1. Each Party shall accord at all times to the investments
in its territory of investors of another Party full protection and
security, fair and equitable treatment, and in all other respects
as well, treatment in accordance with international law.

2. without prejudice to paragraph 1, each Party shall accord
investors of a Party, whose investments suffer losses in the
territory of another Party owing to conflick or civil strife, at
least [nondiscriminatory) treatment as regards any measures it

adopts in relation to such losses.

Article 2107: Senior Management and Boards of Directors

1. MEUArgybject to Chapter (Tenporary entry), a Party
shall not raquire that enterprises which are legally constituted
under the applicable laws or regulations of one Party, and which
are investments of investors of another Party, engage as TOD
managerial personnel individuals’ of any particular nationality.

2. PACWith sect to an egterprise of a Party which is al
investment of ap investor of another Tarl and subject bto
applicable Jmm]l squlations, a Party:

§ although the Lawyers’ Group favers use of "naticnal person® rather than
"individual”®, that usage would appear aw<ward in these paragraphs.
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1 resident in the terrizory of thsl Part vided such 2
2 Tequirenent would not materisiiy IT air trhe ability of that

investments.,

3 investor to control TS INVOSLNSDLS.
4 U However, a Party may require that certain members of an
5 enterprise’s board of directors be nationals, provided such
6 requiroments do not materially impair the ability of investors
7 of another Party to control their investments.
8 MEXLSAr 3, For greater certalinty, the pruvislions S£ ehis
9 paragraph are subject tc <the applicable immigration laws and
10 regulations of a Farty.]
v Article 2108: Exceptlons
12 1. Articles 2103, 2104, 21035, and 2107 shall not apply to:
LS al e siew. sanfswaming provisinn nf Anvy existing mgﬁﬁure which
14 is maintained by a Party at the federal lsvel and described in
15 Annex A; '
& b} a non-conforming provision of any existing measure which
is maintained by a state or province, and which a Party

: describes in Annex A within two years after the entry into
19 force of this Agreement;
20 a) a non-ranfarniny provision of any existing measure which
21 is maintained by a local government; or

1 : : . .

22 {}~- MEXUSAr4q) nationality and residency requirements for
23 nembers of senlor managemsiil ve Duards of Dixooctore impnesd hy
24 a Party in accordance with such neasures as are specified in
25 Annex A.}
26 2. A Party may promptly renew such a non-conforming provision
27 of any existing measure, or amend such a non-conforming provision
28 of any existing wmeasure, %to the extent that the renewal or
29 amendment doas not decrease its conformity with the obligations of
3¢ this Chapter. No such measure which has been renewed or amended
11 may be further renewed or amended so as to decrease its conformity
32 at the time of the renewal or amendment with the obligations of
33 this Chapter.
KR 2. A Party may ccntinue Or promptly rznew any such non-
35 conforning measures, and may amend any such measure tO the extent
38 that the amendment does not decrease the confornity of the measure,
37 as it existed immediately dbefore the amendment, with Articles 2103,
38 2164, 2105 and 2107,

.9 Nate: taken from the services chapter.
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3. Articles 2103, 2104, 2x05 and 2107 shall not apply to
measuras a Party maintainsg or adopts with rezpect to the sectors or
subjects inscribed ky it in Annex B. MEXUSArgowavery, any such
future nonconforming measure may not require an investor of another
Party [by reason of its nationality) to sell or otherwise dispose
of investment existing at the <time such measure becomes

effective.}’

4. A Party may also maintain exceptions from the obligations
of Articles 2103, 2104, 2105 and 2107 , which are spacifically
provided for in Article 2203 (of the Chapter on Intellectual

Property) .

COAMEX g Notwithstanding Article 2104, a Party need not
accord most-favored-nation treatment to investors of ancther Party
or their investments with respect to advantages accorded by that
Party pursuant to agreements or sectors listed in Annex [MFN].]

6. Nothing in this Chapter shall preclude a Party from
prescribing special formalities, such as requirements that
investors be residents of a Party or investments be legally
constituted under the laws and regulations of a Party or a
palitical subdivision thereof, in connecticn with the establishment
of investments by investors of another Party, providad such
formalities do not derogate from the substance of any of the
provisions set forth in this Chapter.

7. Notwithstanding Articles 2103, 2104, and 2105 , a Party
may require, from an investor of another Party or its investment,
youtine businass information, to be used solely for informational
or statistical purposes, concerning that investment in its
territory. Such Party shall protect guch business information that
is confidential from disclosure that would prejudice the investor’s
or the investment’s competitive position. Nothing in this
[Chapter]® shall preclude a Party from otherwise obtaining or
disclesing information in connection with the equitable and good
faith application of its laws.

g. Yia) As a further exception to (provision om
national treatment)’, and only in respect of sectors reserved for
rhe state on the date of entry into force of this Agreement,

oapasa is still coneidering this provisien in relation to its social
services exception.

' canada is considering use of "Chapter.”

' mhis sestion would te ilnserted in the vtreatment" section in a way which
would ecapture the “rachket.”
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1) a Party, when privatizing an enterprise owned by 1t in
such a sector, may sell all or a portion of ite cguity
interests o its nationals; and

ii} a Party, when permitting private investment in such a
sector, may require that a specified level of equity in
enterprises in that sector be held by its nationals.

b) For state enterprises not in sectors reserved to the
state at the date of entry into forca of thie Agreement, but
vAYrying en an activity on the datA of entiy inte force of this
Agreement, a Party nmay 1imit the initial acquisition of its
interests in the enterprise to its nationals. However, once the
Party‘’s interests have been sold, the obligations of paragraph 1
(natianal treatmant) shall apply.*1"

9. SPAr Notwithstanding paragraph 1,

a} a Party, when selling or disposing of its equity interest
in a enterprise owned or contrelled by the Party at the time
of entry into force of this Agreement, may impose limitations
on tho ownersghip ar cantral of such enterprise by an investor
of another Party; ‘

) a Party, when sellling or dlopusinyg of its eguity intersst
in a anterprise establishod or acguired by the Farty after
the entry into force of this Agreement, may impose limitations
on the initial acquisition of those interests by an investor
of another Party. Once the Party’s interests have been sold
or disposed of, the provision of paragraph 1 shall apply to
any subsequent sale or disposition;

¢} a Party may -impose limitations on the participation of
investors or investments of another Party in the provision of
s service delivered by a government or governmental entity!?
when such limitations are imposed at the time:

i} the Party privatizes the delivery of that service;

a Requirements that equity intezests be held by naticnals == for state
enterprisea pot in sectors reserved to the state at the date of entry into force
~f =his Agreement, but which a Party cacablishas or acguires subsequent to the
dutw wf entry into force of this Agreament -~ would be governed by Annexes A or
B.

% gexico is coasidering joining tha U.S. on this provision.

b Nete that “"entity™ ({ravher than "enterprisa™) is ratained here.
Presumably it need not be defined.
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ii) the party permits commercial participaticn of
private enterprises , whether concurrently or not with
the governmental entity, in the delivery of that
gervica. ]

10. Articles 2103, 2104, and 21C5 shall not apply to:

USAMEX[a)  federal government procurement of goods and services
supplied by investments of investors of another Party if such
investments are controlled by nationals of a non-Party;]

USAT ) procurement of goods and services by political
subdivisions of a Party; and)

c) any subsidy or grant MXUA[, insurance or loan program)
provided by a Party or state enterprise thereof,

Article 2109t Performance Requirements

usa

Rt i S L ol . Al xR =R AR LS Nmeti e, L
slon, conguct or operation of an investment its territor:
barticular action by an investor, or enforcg any under taking or

LD e UL

a) to export a given level or percentage of goods or
services;

b) to achieve a given level or percentage of domestic
content;

c) to purchase, use or accord a preference to goods oOr
services produced in its territory, or to purchase goods Or
services from producers or service providers in its
territery;

d) to relate in any way the volume or value of imports to
the volume or value of exports or to the amount of foreign
exchange inflows associated with such investment;

e) to reatrict sales of goods or services in its territory
that such investment produces by relating such sales in any
way to the volume or value of its exports or foreign exchange
earnings;

£y  USAMEX[ (g transfer technology, production process or other
proprietary knowledge toc a national or enterprise in its
territory, except when the requirenent is imposed by a court
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or administrative trikunal tec remedy an alleged violation of
competition laws.

g) USAME[to act as the exclusive supplier of the goods or
services it produces to a specific region or world market.]

USAr2. A requirement that an investment use a technoloqy tg uget
qenerally applicable health safety or environmental standards

shall not be copsidered onsistent With paraaraph J or

CoAra, Notwithstanding paragraph 1, a Party may nonethsless
condition the establishment or acquisition of an investment, and
its subsequent conduct or operation, on commitments to locate
production, carry out reséarch and development, train or employ
workers, construct or expand particular facilities in its

territory. ]

3. Except as provided in Annex _ _, no Part&shall condition
the receipt or continued receipt of an incentive [or advantage],
in connection with investments in its territory of investors of a
party or non-Party, on any of the following requirements

CPAlgnforceable under domestic law or administrative rulingil:

a) to purchase or use goods %r‘““[servicas] from investments
~ontrolled by thei ationa :

alg -’

c) to achieve a given level or percentage of domestic
contant;

da) to relate in any way the volume or value of imports to
rhe volume or value of exports or to the amount of foreign
exchange inflows associated with such investment;

e) to restrict domestic sales of goods or services that such
investment produces by limiting such sales in any way to the

volume or value of its exports ar foreign exchange earnings;

£y USAMEX(y5 act as the exclusive supplier of the goods or
sarvices it produces to a specific, regional or world market.]

' 2 y.5. prepocos taking an aveeprinn far historicallv socially disadvantagad
minarity groups.
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4. For greater clarity, the provigions of paragraph 3 8o not

ts conditions related to the receipt of an incentive that an

5. The provisions of P[this Article shall not apply to]:

a) YS‘{paragraphs -(c), and 3(a)-(c) shall not apply to
eligibility criteria for purposes of export promotion
programns; )

b) YA[paragrapns i(b)-(g}. 1(L), and 3(a)-(0) chall not
ﬁ?ply to] measures related to government procurement,
COA[ including purchases by state enterprises]

c) P[the provision of subsidies consistent with Article XVI
of the GATT and the Agreement on the Interpretation and
Application of Article VI, XVI and XXIIT of the GATT,
including any amendments, nodifications o©r sSuccessor
agreements thereto;]

6. The provisions of paragraphs 1 or 2 shall not apply to any
requirements other than those 1isted in paragraphs l{a)-(g) and

2(a)=(£).
Article 2110t Transfers

1. Subject to paragraph 3 "X ‘[and paragraph 541 each
Party shall permit all transfers and international payments
(hereinafter ‘“transfers"”) relating to an investment in its
territory of an investor of another Party to be made freely and
without delay. Such transfers include:

a) profits, dividends, interest, capital gains, vwoyalty
payments, management, technical assistance and other fees,
returns in kind, and other amounts derived from an investment;

b) proceeds from the sale of all or any part of an
investment or from the partial or complete liquidation of an
investmant;

“ It may be desirable to refar to the tax article.
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payments made unaer 4 contrast entered into LY an

investor, or its investment, inciuding payrents made pursuant

to a
d)

e}

loan agreement;
compensation pursuant to Article 2111 ; and

payments arising out of an investment dispute as defined

in Article 211a .Y

2.

Subject to paragrazph 3, each Party shall permit

transfers to ke made in a freely usable currency at the market rate
of exchange prevailing on the date of transfer with respect to spot
transactions in the currency to be transferred.

3.

A Party may, through the equitable and good faith

application of its laws, prevent any transfer referred to in

paragraph

1 if such transfer is inconsistent with any measure of

general epplication relating to:

pankruptcy, insolvency or the protection of the rights of

a)

creditors;

b) issuing, trading or dealing in securities;

c) criminal or penhal offenses;

d) reports of currency transfers; or

a) ensuring the satisfaction of judgments in adjudicatory
proceedings.

4.

Notwithstanding paragraphs 1, 2, and 3 of this Article,

a Party may maintain or adopt restrictions on the transfer of
nreturns in kind" (goods and cservices) that are otherwise in

conformity with this Agreement.

5.

MEXCDArNo Party shall require its investors tc repatriate,

or penalize its investors who fail to repatriate, the income,
earnings or profits attributable tc any investment in another Party
or to any businesses carried on in another Party either directly by
the investors or indirectly through a enterprise established in

that other lParty.]

Rrticle g1112¢ Expropriatinn and gompensation

1.

No Party shall dirsctly or indirectly naticnalizs

or
expropriate an investment of an investor of ancther Party in its
to

territory

or take any mneasure oOF neasures tantamount

¥ panada agrees subject to averaii agreemens on SLEpuUls Sgrriement.
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expropriation or ~ationalization ©of such an  ilnvestnent

("exgropriation"), except:
a) for a public purpose;
i) on a nendiccriminabrnry bhasis;

c) in accordance with due process of law and the general
principles of treatment provided in Article 2106 ; and

d) upon payment of compensation in accerdance with
paragraphs 2 to 6.

2. Conmpensation shall be equivalent to the fair market value
of the expropriated investment immediately before the gxpropriatory
kxing ("date of expropriation®), and shall not reflect any change
h value occurring because the g iato taking had become
known earlier. Valuation criteria shall 1include geing concern
value, asset value {including declared tax value of tangible
property), and other criteria, as appropriate to. determine fair
market value.

3. Compensation shall be paid without delay and be fully
realizable.

4. if payment is made in a G7 currency, compensation shall
include interest at a commercially reasonable rate for that
currency from the date of expropriation until the date of actual
payment therecf,

5. It payment is made in a currency other than a G7
currency, the amount paid shall be no less than the eguivalent of
ere amount of compensation owed on the date of expropriation
converted into a G7 currency at the market rate of exXchange
prevailing on that date, plus accrued interest at a commercially
reascnable rate for that G7 currency from the date of expropriation
wutil tme date of actual payment.

é. Upon payment, compensation shall be freely transferable
at the prevailing market rate of exchange on the date of transfer.

7. The provisions of this Article do not apply to the
issuance of compulsory licenses granted in relation to intellectual
property rights, or the revocation, SPAMX[iimitation or creation]
of intellectual property rights o the extent that it is consistent
Witk ®he provicions of Chaptar {Intellectual Prorerty).

Article 2113: National Security
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1. Y gubject to Article§ ___ iErergy} and [Government

procurement], nothing in thiz Agresment shall be construed “PA[to
pravent:

a) UArto require] any Party CPaffrom refusing] to furnish or
allow access to any informaticn the disclosure of which it
determines to be contrary to 1ts essential security interests;

DA k) any Party from imposing any leasure affecting goods,
services, service previders, suppliers or investors of a Party
which it determines is directly related and essential to:

i} supplying a military establishment of a Party with
arms, ammunition or implements of war, Or enabling
fulfillment of a critical defence contract of a Party;

ii) responding to a situation of armed conflict
involving the Party taking the measure;

iii) implementing international agreements relating to
the nonproliferation of nuclear, chemical or biclogical
weapons, other nuclear explosive devices, or chemical or

bioclogical agents;

iv) responding to direct threats of disruption in the
supply of nuclear materials for defence purposesd.

salb) o prevent any Party from taking AV ACLLOUR.LOAL
conslders pecessary for the protection ol QUDLAC OkCkl.
ssgential security interg ding thoge:
il slating tg the traffic in arpg, JINUNLSION. ANRS
implenents of war and tc SuCh affic and transactlons ini
other _ googds naterials, S8 s= and __fechnolody
undertaken directly or indirec fo he purpose o
supplying a mil _establishuents

ii} faken _in _time of _wWak,
internaticnal relations; or

international ants__relating to _ the _non
proliferation  of nuclear Weapong _or Qther INUg
2 j

expigsive devices; or 3

c) UAreo prevent] any Party from taking action in pursuance
of its obligations under the United Nations charter for %the
maintenance of internaticnal peace and security.
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<
=

Stz _not be subject

article ~ (dispute settlement) or Chapter (geperal

der this Articie shal

Lo Aar
dispute saettlement) -]
bara, The Party relying on paragraphs a) - c) shall ensure

that its action or measure is that which least infringes the rights
or any reasonable expectations of the other Parties under this
Agreement, and is no broader in scope or duration than necessary.

3. Any determination made under paragraph 1(b) shall bhe
published promptly in the official journal of that Party. Any
determination made under paragraph 1(a) eor action taken under

paragraph 1(c¢) shall, where appropriate, be similarly published.

4. Except in cases of emergency, the Party praoposing to
impose any measure under paragraph 1(b}, or proposing to take
action under 1{¢} shall consult with the other Parties prior to
imposing such measure oY taking such action.]

5. If a Party considers that any action or measure taken by
another Party under this Article constitutes a disguised
restriction on trade or investment or otherwise nullifies or
impairs any benefit reasonably expected under this Agreement, it
may request consultations. Such consultations shall be held
promptly. The Party whose action or measure ig the subject of the
consultations shall give full and sympathetic consideration to the
view of the complaining Party and shall explain, in as much detail
as is consistent with its asseesment of its security interests, the
reasons for the measure. Where appropriate following such
consultations, such Party shall re-consider whether its action or
the application of its measure could be altered in any way, in
order to minimize the infringement of rights and benefits otherwise

secured by this Agreement.

6. No Party may invoke the provisions of this Article to
dercgate from the reguirement %o pay compensation for an
expropriation in accordance with Article or to permit the
transfer of an investment and returns, in accordance with Article

-]
Articlie 21143 Competiticn

16

1. Fach Party shall adopt or maintain measures to proscribe
anti-competitive business conduct, and shall take appropriate
action with respect thereto, recognizing that such measures will
erhance the fulfillment of the objects and purposes of this
Agreement. To this end the Parties “**(Parties’ authorities] shall

'* Tha U,S. proposes that this Article be placed outside this investment
chapter in the final text.
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consult from time to time -about the effectiveness of measures
undertaken by each Party.

2. Fach Party recognizes the importance of cooperation and
coordination among their anthorities to- further effective
competitive law enforcement in the Free Trade Area. The Parties
Via[Parties’ athnritiesl shall also cooperate on issues of
competition law enfaroement and consult on issues of commen concern
which na inelnde  mutual leaal assistance, notification,
consultat{ion and exchange oI informaliv Yrelaving to  tTho
enforcement of competition laws and policies in the tree Trade

Areas.

3. CPArIn the enforcement of their respective competition
laws and policies in those cases involving persons, assets, or
practices located, or occurring, in the territory of any of the
other Parties, each Party shall assess, and, if reguested by a
Party, be prepared to advise that Party of the results of its
assessment of, the following facters:

a) the relative significance of the anti-~competitive
activities involved of conduct within the enforcing Party’s
territory as compared to conduct within the other Party’s
territory;

b) the presance or absence of a purpose on the part of those
engaged in the anti-competitive activities to affect
consumers, suppliers, or compatitors within the enforcing

party’s territory;j

c) the relative significance of the effects of the
enforcement activities on the enforcing Party’s interests as
compared to the affects on the other Party’s interests;

d) the existence or absence of reaschable expectations that
would be furthered or defeated by the enforcement activities;

a) the degree of conflict or consistency between the
enforcement activities and the other Party‘’s law or
articulated economic policies; and

£) the extent to which enforcement activities of such other
Party with respect to the same persons, including judgements
or undertakings resulting from such activities, may be
affected.]

4. The obligations of this Article shall not bhe subject to
UsA[review or] dispute settlement pursuant to Chapter 23 (General
Dispute Settlement) or Article 2119
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COAMEX 5, The Commissicn shall establish = Competition Policy
Committee to consider and make recommendations {no later Than }
et

ons:

a) the impact of competition law and pelicy on trade within
the Free Trade Area;

b) the impact of trade law and regulatiocn on conpetition
within the Free Trade Area;]

<) the potential for reliance on conmpetition laws and
policies to discipline anti-competitive transborder pricing
practices and market segmentaticn. ]’

Article 2115: State Enterprises®

¢ar 1., Nothing in this Agreement shall prevent a Party from
maintaining or establishing a state enterprise.

2. . Each party througn regulatory control, ad pinistrative
supepvision or “applicatlon of other measures, that any Skakg
Eiir = 131 - : 3 . -

USAf1, This Chapter, and in particular the cbligation to
accord nendiscriminatory treatment to irnvestments in the territory

¥ The US has propesed a similar concept to (¢) in Trade pamedies Working
Group.

¥ canadian proposal and paragrapgh 2 of U.S. proposal would be piseed with
generic moenopolies provision.
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of a Party of investors of another Party, shall apply té the state
enterprises of a Party."

onduct that results in serjous PreiudiGe %9
. contrary to such lnvestors’ reagonapile
. 1 <120

¥eas oot inoiude the

f another Party or

Article 21163 Monopolies®

CPArL. Nothing in this Agreement shall prevent a Party from
maintaining or designating a monopoly.

2. pricr to designating a monopoly, and where the
designation may affect interests of persons another Party, a Party
shalil:

a) notify the other Parties;
b) upon reguest, engage in consultations; and

c) endeavor to ninimize or eliminate any unnecessary
nullification or impairment of benefits under this Agreement
that might otherwise be caused by the designation.

3. A Party designating a monopoly shall ensure that the
monopoly does not engage in discrimination in its sales in the
relevant market against investments of investors of another Party,
contrary to this Agreement.

4. A Party naintaining or designating a monopoly shall
ensure that the monopoly in its territory, either directly or
through an affiliated company, does not use its monopoly position
to engage in anti—competitive practices, whether through
cross-subsidization with its operations in its relevant market or

otherwise, in areas outside the relevant market. )

jen if placed outside the Invesgment
monatory treatmean

® y,s5. propesal weuld be placed outside the investment chapter.
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BSArL, £ach Party shall ensure, <through regulatory
supervision, administrative control or the applicaticn of cther
measures, that any privately-owned zonopoly that it designates and
any government monopoly that it maintains or designates;

a) acts in a manner consistent with the Party’'s cbligations
under this Agreement whenever such monopoly exercises any
regulatory, administrative, cr cther governmental authority
granted to it by the Party, such as the power to grant oy
apply for import or export licenses, approve commercial
transactions, or impose guotas, fees, or other charges;

b) acts solely in accordancs with commercial considerations
in its purchase and sale of the monopoly good or service,
including with regard +to price, quality, marketability,
transportation and other terms and conditions of purchase and
sale;

cl provides non-discriminatory treatment to persons, to
investments ¢f investors, to goeds, and to services ¢f another
Party in 1lts purchases and sale of the monopoly good or
service; and

d) does not use its monopoly position to aengage, either
directly or through its dealings with an affiliated
enterprise, in anticompetitive practices in a non-neoncpelized
market that advarsely affect an investment of an investor of
another Party, including through the discriminatory provision
of the monopoly good or service, cross-subsidization, or
predatory conduct.

2. Subject to Articles {Nullification and Impairment,
(Expropriation), and Annex 3%.1:3 (Liberalization of Energy
Investmant and Regulatory Measures), nothing in this Agreement
shall prevent a Party from designating a monopoly.

3. Prior ¢to designating a monopoly, and where the
designation may affect interests of perscons of another Party, a

Party shall:
a) notify the other Farties in writing; and
b) endeaver to introduce such conditions on the operation of

the monopoly as will minimize or eliminats any nuilification
cor impairment of benefits under this Agreement.

For purpcses of this Article:

in accordance with commerxcial ¢ensiderations means consistent with
normal business practices of privately-held firms in that industry;
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1 designate means to establish, desigrate or authorize, or =o expand
2 the scope of a monopoly franchise to cover an additional geod or
3 service, after entry into force of this Agreement;

4 diseriminatory provision includes provision that treats an
5 affiliated enterprise mcre favorably than an unaffiliated
3 enterprise, or that treats once class of enterprises more favorably
7 than another, in like circumstances;

8 government monopely rieans any monopely that is substantially owned,
g or contreolled through ownership interests, by the federal
10 government of & Party or by another such monopeoly;

i1 monopoly means an entity, including any consortium or government
"2 agency that, in any relevant market in the territory of a Party, is

the sole provider or purchaser of a good or service; and

14 non-disecriminatory treatment means the better of national or most-
15 favored-nation treatment.)
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Article 2117: Techuclogy Censortia

MEXCDAT S, No Party shall maintain cr introduce any measure that
limits or prevents an investor of another Party from participating
in a tachnolegy conscrtium or other group of business enterprises
with respect to the development of or access to technology (in a
manner inconsistent with Articles 2103, 2104 and 2105.

2. For greater certainty, the terms and conditions feor
participation in a technclogy consortia including financial and
technology resources shall ke determined by the members of the

consortia.]
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b Article 2118: ‘Taxatisr
. GENERAL FYCTLUSTIIN: INCOME TAX{ AND RELATED MEASURES

3 Except as previded for in this Article, nething in this
4 Agreement shall apply to taxes of the Parties. In the event
5 of an ambiguity or conflict hetween this Article and any other
6 provision of *h;s Agreensnt, the provisions of this Article
7 srnall apply.- :

8 2, TAX CONVEWTIONS
9 Without limiting the application ¢f Paragraph 1, nothing in
10 this Agreement shnall affect the rights and obligations under
11 any convention for the avoidance of double taxation (in this
" Artiele referred to as a "tax convention") or other
y international agreement or arrangement, or domestice
14 legislation iwplementing such agreement or arrangenment,
15 related wholly or mainly to those taxes, and, in the event of
1% an inconsistency ketween the provisions of this Agreement and
17 any such convent*on, agreement, arrangement, or legislation,
18 the provisions of the conventicn, agraement, arrangement, or
19 lagislation, shall prevail t¢ the extent of tha inconsistency.
. 3. APPLICATIONS OF PROVISIONS RELATING TC TRADE IN GOODS
21 Article 401 of this Agreement incorporating by reference
22 rights and obligations of the Parties relating tc trade in
23 goods under Article III of the Genaral Agreement on Tariffs
24 and Trade, and such other provisions of the Agreenment as are
28 necessary to give effect to Article 401, shall apply to taxes
26 of the Parties to the same extent as does Article IXI of the
27 General Agrnmmant on Tariffs and Trade,
€0 1.  ADRLICATIONS nF PROVTSTONS RRTATING TQ INVESTMENT AND TRADE IN
3 SERVICES
30 Subject to paragraphe 2 and 5,
31 a) provisions inposing national treatment obligations in
2 Chapters ana cf this Agreement relating to Cross
3 Border Trade 1n Services and Financial Services, respectivsly,
4 shall apply to taxes of the Parties on income or capital gains
3E “ Provisions concerning forced repaetriations in the transfers sectiang vis-
36 ~vl5 taxation are rendered rvedundant hy reamon of this provision. This
37 9:¢V1SLP* sheuld take precedance over paragraph 2 ¢f the provision headed "Scops”
38 in Chapter/Rnnex XX ~ Financial Services and any other similar provisions. Thig
33 mrovislsy assumes that tariffe and custors dutiea are not sonoldered to be taxes

zn zhe ambit ©f chis Article.
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1 2r on the taxable capital of corporations, including the
2 : Assets Tax estabiished by the Assets Tax Law of Mexico, that
3 relate to the purchase or consumption cf particular services,
4 and
5 b) provisions imposing national treatment obligations and
6 most favoured nation obligations in Chapters and ~of
? this Agrecment relating to Cross Border Trade in Services and
8 Financial Services, respectively, shall apply to all other
9 taxes of the Parties,
10 €P4USArexcept that nothing in those Chapters shall apply to:
11 c) impose most favoured nation obligations to advantages
' accorded by a Party pursuant to a tax convention or any other
agreement or arrangement between two or more parties, relating
14 wholly or mainly to taxation;
15 d) a non-conforming provisicns of any existing taxation
16 measure;
17 e) the continuation or prompt renewal of a non-conforming
18 provisions of any existing taxation measure;

Q f) an amendment to a non-conforming provision of any
20 existing taxation measure to the extent the amendment does not
21 decrease its conformity with any of the provisions of this
22 Agreement; or
s ) any nev sueh taration moacure aimed at enenring the
24 equitable YA[or) “®Aland] effective imposition of collection
28 of taxes except where the measure arbitrarily discriminates
26 between persons of the Parties or arbitrarily restricts
27 benefits accorded under this Agreenent.)

28 5. CPAUSAIAPPLICATIONS OF PROVISIONS RELATING TO PERFORMANCE
23 REQUIREMENTS

3o Subject to paragraph 2, paragraphs 2, 3, and 4 of Article

31 (performance requirements) of the Investment Chapter shall
32 apply to the taxes of the Parties, “P*f{except that

33 a) in applying that Article to a taxation measure, that
34 Article shall be read without reference to the words "“or
35 services" and "or services supplled” as they appear in
36 paragraph 2 therecf, and ‘

37 b) in applying that Article to a taxation measure that

38 relates to trade in goods between the Parties, that Article
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shali be read without reference to the words "or export
development programs" in paragraph 4 thereof.]

EXPROPRIATION

COAMEX 'article of the Investment Chapter (Expropriatiocn)
shall apply to a clainm by a Party or an investor of such Party
that the measure expressed as a taxation measures constitutes
an expropriation or nationalization except where its has been
determined pursuvant to this paragraph that a taxation measure
of a Party is a bona-fide tax. Bafore an investor or a Farty
may bring such a clain, hcowever, the issue of whether the
measure is a bona-fide tax shall be referred for determinatiocn
by the competent authoritiss under the tax convention, if any,
between the Parties. If this is no such tax conventicn of if
the competent authorities de not agree te consider the issue
or, having agreed to consider it, fail to resolve it within a
period of six months after the referral or such other perioed
ap wmay ke niafad uper: by the DPartioc, Cn*m“{the investsr or

the Party]) {the Party may bring such a claim under the
approprlate dispute gettlement provisions of this
Agreement. ] ®

USAr EXPROFPRIATION

A c¢laim by a Party or an investor of such Party that a tax
measure of another Party constitutes an expropriation shall be
resolved under Article of the Investment Chapter. The
issue of whether such tax is discriminatory shall be referred
for resclution to the competent authorities under a Tax
Convention between the Parties. If the competent authorities
do not agree to consider the issue, or having agreed to
consider it, fail to resolve it within a reasonable period of
time, the issue shall be resolved, together with all other
issues of the expropriatlon, under Article __ of the

Investment Chapter.]”

WITHHOLDING TAX

Without limiting the application of the foregoing, and for
greater certaxnty, notwithstanding aArticle {(Transfers) a
party may impose or collect a tax by withholding or other

neans.

Kotes:

% A cross reference nay be required in the expropriation provision of the
Inveatment Chaptar.
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1. FTA transitional rules reguired., It is contemplated by Canada
and USA that this Agreement is te override FTA vis~a-vis tax.

2. Tt is not intended that exiting non~conforming tax measures be
listed.

3. Canada’s position is that paragraphs 4, 5, and 6 are not

severable.
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Article 2119: DISPUTE SETTLEMENT

{SEE SUBGROUP TEXT!

CONFIDENTIAL

August 23,

1992
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1 DEFINIYIONS

For purposes 2f this Chaghter:

3 VEXUSAenterprise of a Party means an enterprise constituted or
4 organized under the laws and regulations of a Party or a political
5 subdivision thareof,”

) G7 Currency means the currency of Canada, Germany, France, Italy,
7 Japan, the United Statas of America, or the United Kingdom of Great
8 Britain and Northern Ireland.

S investment of an investor of a Party means an investment owned or
10 controlled directly or indirectly oy an investor of such Party,
11 and YAMXineuns the following:

_ a} an enterprise;

13 b) equity or debt securities of an enterprise, or any
14 interest in such enterprise that entitles the owner to ghare
15 in the income or profits or to share in the assets on
16 dissolution;

7 c) real estate or other property (tangible or intangible)

acquired in the axpectation or usad for the purpose of

9 economic benefit or other business purposes;

20 d) a loan to an enterprise made “S*[or guaranteed] by an
21 enterprise that is not a firxan:‘:ial_r institution as defined in
22 Chapter {financial servicas);*

23 e) interests arising from the commitment of capital or other
4 resources in or into the territory of another Party to
2% economic activity in such territory , such as under (i)
ol contracts invelving the presence of the investor’s property in
! the territory of another Party (e.g., concession agreements,
28 turnkey or construction contracts), or (ii) contracts where
29 the remuneration depends substantially on the proeduction,
30 revenues or profits of an enterprise.

31 cr greater clarity,

32 a) claims to money which arise solely from:

33 ¥ We are cheching thiz definition with tne Lawyers’ Group.

34 *  This lanquage rust be soordirated with the Financial Serviees Group,
35 ~hich may wish to include as "investments” 2 lean by a Bank %o provide capital

. to its subsidiary.




