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INVESTMENT
Article 2101: Scope and Coverage

1. This Chapter shall apply to measures of the Parties
affecting:

a) invaestments of investors of a Party in the territory of
another Party existing at the time of entry into force of this
Agreement as well as to investments made or acquired
thereaftaer by such investors; ‘

b) investors of a Party in the establishment, acquisition,
expansion, management, conduct, operation and sale or other
disposition of investments in the territory of another Party;
and

Q) all investments in the territory of any Party as provided
in Article 2109,

" 2+ A Party has the right to perform exclusively the econcmic
activities set forth in Amnex I and to refuse to permit the
establishmant of investment in such activities.

3. This Chapter shall not apply to:

a) (financial services except as provided in the Chapter on
Financial Servicesjj!

b) Arprocurement by governments}; and

[4. Nothing in this Chapter’ shall be construed to prevent a
Party from providing services or functions such as public welfare
services and services forming part of a statutory system of social
gecurity, public health care, public” education, e punlic
retirament plans.]

5. Theurequirement by a Party that a service provider of
another Party post a bond or other form of financial security
before providing a service inteo its territory does not of itself
make this Chapter applicable to the provision of that cross-border
service. This Chapter elelbt apply to that Party’s treatment of
$he-pested bond or financial security.

! y.s. Note - Further coordination with financisl services is neceasary.

*  ganada doing redraft. A generic proviaion may be neaded to address the
subject matter of this provision.
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. 6, In the event ot any ingonsistemr:x between the provisions
of this Chapter and another Chapter of this Agreement with respect
t5—a Tmeasure related to an investment, the fprovisions

+tebligationsy of E;e other Chapter shall prevail to the extent o
the inconsistency:? —

7. Each Party reserves the right to deny to an enterpris
of another Party the advantagas of this Chapter if:

a) nationals of any non-Party own or control such anterpris:
and such enterprise has no substantial business activities
the territory of the Party under whose laws it is constituted;
or :

b) nationals of any non-Party own or controi such enterpris
ands

1) the denying Party does not maintain diplomatic
relations w.tt.hthe non-Party; or

ii) the denying Party has imposed measures against the
non-party that prohibit transactions with such enterprise
or t%n%«woul be violated or circumvented Dby the
. activ t_*hg,___qt_guql_-g _enterprise. _

8. - Por greater certainty, = decision by a Party to ibit or
restrict the acquisition of ‘an:investmen in its territory by an
investor or investment ‘of another Party pursuant to Article XXX
(national ' security): ishall’inot be subjact  to  Articles __

investor-state dispute lement) - or Chapter — - (general

digpute settlemant)s oy A

9. A decision by Canada following a review under the Investment

, with respect to whether or not to permit an acquisition
that is subject to review, shall not be subject to the dispute
@sttlement provisions of this Agreement N A :

Article 21021 EBavironmental Measures

1. The Parties affirm that this Chapter shall not be construed to
prevent the adoption or enforcement of any measure, O i
consistent Chapter, that a Party deems appropriate to
ensure nvestment activity in its territory is undertaken in
a manner sensitive to environmental concerns.

AZinal deaguige Bsiaqgasopred Ad invaeiprerafr-oiaprsains.

‘Placemént: to be decided. Should go in country-specific exceptions
{annexes)
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2. The Parties recognize that it is inappropriate to encourage
investment, including the establishment, acquisition, expansion, or
retention of investment,; by relaxing domestic health, safety or
environmental measures. Accordingly, & Party spould not walve ur
otherwise derogate from, or offer to waive or otherwise derogate
from, such measures as an encouragement for the establishment,
acquisition, expansion, or retention in its territory of an
investment of an investor. If a Party considers that another Party

. has offered such an encouragement,  the Party wuway request

consultations with the other Party and the two Parties shall
consult with a view to avoiding any such encouragement.

dhhxdddk ik

(For Article 2119 on Dispute Settlemant)

An arbitral tribunal may, at the request of one or more of the
disputing Parties or acting on its own initiative, and in
acoordance with the applicable rules, appeint one\ or more experts
to report to it in writing on any factual isjues concerning -

enviromental or other related scientific matters.

Article 2103: Mational Treatment

1. Each Party uhanaccord to an investor of another Party
treatment no less favorablé than that which it accords, in like

circumstances, to ‘its own -investors in ©respect of the

establighment, acquisition, expansion, management, conduct,
oper;:i.on_ and sale or other disposition of investments in its
torr ory. 7 - ST . . N

2. Each Party shall accord to investments of investors of
another Party treatment no less favorable than that which it
accords, in like circumstances, to investnents of its own investors

in respect of M‘iﬂi%m eotablichmont, acquisitinn,
expansion, management, conduct, and operatiocn.

3. The treatment accorded by a Party under paragraphs 1 and
2 shall mean, with respect to a state or province, treatment no
less favorable than the most favorable treatment accorded by such
state or province in like circumstances to investors, M
W of the Party of which it forms a part.

4. For greater certainty, no Party shall:
a) impose on an investor of another Party a requirement that

a minimum level of equity in an enterprise in the Party’s
territory be held by its nationals, other than nominal
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gualifying shares for directors or incorporators of
corporations; or

p) reguire an investor of another Party, by reason of lts
nationality, to sell or otherwise dispose of an investment in
its territory. -

Article 2104: Kost-Favorad=Mation TFreatment

1. Each Party shall accord to investments of an investor of
another Party treatment no less favorable than that which it
accords, in like circumstances, to the investments of an investor
of any other Party or of a non-Party in respect of
Am establishment, acquisition, expansion, management,
(> ' operation. :

2. Bach Party shall accord to an investor of another Party
treatument no less favorable than that which it accords, in like
circumstances, to investors ot any other Party or sun-Party in
respect of its establishment, acquisition, expansion, conduct,
wanagenent, operation and gale or other. disposition of its
investment in its territery. '

Article 2105: Non=Discriminatory Troatzant

The treatment that a Party shall accord to investments of
another Party and to investors of that Party shall be the better of
the treatment regquired by Articles 2103 .or 2104.
("Nondiscriminatory treatment®) _ ' -

Article 2106:  Minimum Standard of Treatment

1. = Each Party shall accord at all times to the investments
in its territory of investors of another Party full protection and
security, fair and equitable treatment, and in all other respects

- as well, treatment in accordance with international lawv.

2. Without prejudice to paragraph 1, each Party shall accord
jnvestors of a Party, whose investments suffer losses in the
territory of another Party owing to conflict or civil strife, at
least ondiscriminatory? treatment as regards any measures it
adopts ‘in relation to such losses.

Article 2107: genior Kanagement and Boards of birectora

with respect to an enterprise of a Party which is an
jnvestment of an investor of anothaer party, and subject to
applicable immigration laws and regulations, a Party:

a) shall not reguire that individuals of any particular
nationality be appointed to senior management positions;
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1 b} way require a majority of the Board of Directors, or any
2 committee thereof, be of any particular nationality, or
3 resident in the territory of that Party , provided such a
4 requirement would not materially impair the ability of that
- investor to control its investments.
6 Article 2108: BExceptions .
? 3.  Articles 2103, 2104, 2105, And-2107 shall not apply to:
8 : a) a non-cdnforming provigion of any existing measure which
9 i{s maintained by a Party at the fedaral level and degaribed in
a0 Annex A or I; -
. _ $hat
A b) a non-conforming provision of any existing measure which-
12 is maintained by a state or provincs, |and—whiclhr a Farty:
13 . dsascibex in Annex A wvithin two years aftar the entry into:.
14 force of this Agreement; L
1$ e a non=-conforming provision of any existing niasuri?ﬁ:kch_ pobeeh,
16 is maintained by a local government; : :
17 ~ d) the ocontinuation or prompt renewal of any.
18 _ nonconforming provision; or | S

19 @) an amendment to such nonconforming provision to" the =

20 _ extent that the amendment does not decrease thae conformity of
23 ' the provision, as it existed imnediately bafore the smendment, - .
22 . with Articles 2103, 2104, 2105 and-2107. , -
23 2. -a) Acticles 2103, 2104, 3105, and-3107#hall ndE afply
24 to measures & Party maintains or adopts with respect -to -
B the sectors or subjects inscribed by it in Annex B.
26 _ b) Notwithstanding paragraph (a), a Party shall not
27 ‘ require an investor of another Party, by reason of its
28 pationality, to sell or otherwise dlspose of its
29 investment existing at the time such mneasure becomes
ao - effective.
ai 3, A Party may also maintain excaeptions from the obligations
32 of Articles 2103, 2104, 21085 and 2107, which are specifically
33 scanada is stlll considering this provision in relation to its gocial

34 services exception.
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provided for in Article 2203 (of the Chapter on Intellactual
Property) -

ﬁ‘“ﬂ‘{s. Notwithstanding Article 2104, a Party need not
accord most-favored-nation treatmant to investors of another Party
or their investments with respect to advantages accorded by that
Party pursuant to agreements or sectors listed in Annex [ml.g’

6. HNothing in this Chapter shall preclude a Party from
rescribing special formalities, such as requirements that
gnvestors be residents of a Party or investments be legally
constituted under the laws and regulations of a Party or a
political subdivision theraof, in connection with the establishment
of investments by invastors of another Party, provided such
formalities do not impair the benefits of any of the provisions set
forth in this Chapter.

7. Notwithstanding Articles 2103, 2104, and 2105 , a Party
way require, from an {nvestor of ancther Party or its investment,
routine business information, to be used solely for informational
or statistical purposes, concerning that investment in its
territory. Such Party shall protect such business information that.-:
is confidential from disclosure that would prejudice the investor’s
or the invastment’s competitive position. Nothing in this
(Chapter]’ shall preclude a Party from otherwigae obtaining or
disclosing information in connection with the equitable and good
faith application of its laws. : S

t
10. Articles 2103, 2104, and 2105 shall not apply to:

. .

| WAMEX[a) procuremant of goods? services by "'a_;.ﬁu"ty; énd-]ﬁ_—

(b} government grants (including goods, foan argE

- technolegy), cooperative agresments, research and development::
. contracts, and governnent-supported loans, guarantees, and
insurance.] .

{Article 2108.a General Exceptions

subject to the requirement that such measures are not applied
in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries whera the sanme
conditions prevail, or a disguised restriction on international
trade, nothing in this Agreement shall be construed to pravent the

adoption or enforcement by any contracting party of measures:

¢ consult with IPR group whether genaral inconpsistency paragraph makes this
paragraph UMNECeSsary- .

=3

I _ canada—isconeidering—vwoe—ofSCheptery™
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(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;
(¢} necessary to secure compliance with laws or regulations which
are not inconsistent with the provisions of this Agreement.)?

Article 2109: Performance Requirements

1. Except as provided in Annex , no Party shall impose
the following reguirements, ox enforce any commitment or
undertaking in connection with the establishment, acqguisition,
expansion, conduct or operation of an investment of an investor of
a Party or non-Party in its territory:

a} to export a given level or percentage of goods or
services;

b) to achieve a given level or percentage of domestic
content;

c) to purchase, use or accord a preferanca to goods or
services produced in its territory, or to purchase goods or
services from producers or service providers  in its
territory;

d) to relate in any way the volume or value of imports to
the volume or value of exports or to the amount of foreign
exchange inflows associated with such investment;

e} to restrict sales of goods or services in its territory
that such investment produces by relating such sales in any
way to the volume or value of its exports or foraign exchange
earnings;

£) to transfer techneology, production process or other
proprietary knowledge to a national or enterprise in its
territory, except when the requirement is imposed by a court
or administrative tribunal to remedy an allaged viclation of
competition laws;

g) VSAME o act as the exclusive supplier of the goods or
services it produces to a specific region or world market.)

2. A requirement that an investment use a technology to meet
generally applicable health, safety or environmental standards
shall not be considered inconsistent with paragraph 1(f). For

1o be decided Lf general provisicns are adequate or if this precise
language ls correct.
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greater clarity, Articles 2103, 2104, and 2105 shall apply to such
requirements.’

. 3. Bxcept as provided in Annex ___, no Party shall condition
the receipt or continued raceipt of an advantage, in connection
with investments in its territery of investors of a Party or
non-Party, on compliance with any of the following requirements:

a) to purchase, use or accord a preferanoe to goods produced
in its territory, or to purchase goods from producars in its
territory; . .

b) to achieve a given level or percentage of domestic
content; :

c) to relate in any way the volumea or \falua'of imports to
the volume or value of exports or to the amount of foreign

exchange inflows associated with such investment; . y

d) - to restrict domestic sales of goods oir servicee that such

investment produces by limiting such sales in any way to the
volume or value of its exports or foreign exchange earnings; .

4. For greater clarity, the provisio:?i " étparaéraph3donot '
apply to conditions related to the receipt of an advantage that an

investor or investment locate production, provide;a service; train
or smploy workers, construct or expand paxt {cular £at 3
carry out research and development, Jjn its

5. The p,rovision#f; of_:‘

a) paragraphs i(a)-(c), and 3(a)=(b) shall-not .z
raspect to export promotion and forelgn aid:programs}.

b) paragraphs 1(b)-{c)., 1(f), PA(L(g)], and 3(a)~(c)
shall not apply in respect to government procurement,
including purchases by state enterprises; :

(4) paragraph 3(b) shall not apply to conditions related
to the content of goods to qualify for preferential tariffs or
quotas..]® '

6. The provisions of paragraphs ‘1 or 3 shall not apply to
any requirements other than those listed i_n paragraphs 1(a)-(g) and

3(a)-(e). :

? 7o be reconsidered after morals clause (2108.a) is agreed upon.

Wadvantages provided by waivers of border measures, such as tariffs and
quctas, should be disciplined by market access rules.
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article 2110: Transfers

1. Subject to paragraph$3 and-pawagraph- 8! ench Party shall
parnit all transfers and international payn‘n herainafter
#gransfers®) relating to an investment in its territory of an
investor of another Party to be made freely and without delay. Such
transfers include!

a) profits, dividends, interest, capital gains, royalty
payrents, managemwent, technical assistance and other fees,
returns in kind, and other amounts derived tx:on an investament;

b) proceeds from the sale of all or any part of an
investmant or :ron the partial or conplote 1iquidation of an
investment; '

¢}  payments nade under a contraot entersd into by an
investor, or its investmant, incl.udi.ng paynentl rade pursuant
to a loan agreemmt, _ :

a) - compensation pnrsuant to Article 2111

e) yments arising eut. ot an in
in Arti.clo 2119;-". ‘ S

appllualiua of fts - laws, prmt any . L r :
paragraph 1 if such transfer is 1noons:lst.nt wi.'ch w neasure . or
ganeral applieation :elat.'mq to: SRS W :

a) bankruptcy, insolvancy or the protection of the rights of

b) issuing, trading or dealing in securities;
c) criminal or penal offenses; '
d) reports of currency transfers; or

e) ensuring the satisfaction of judgments in adjudicatory
proceedings. '

¥_ It may-ba desirable to refer—to the—tax—article.
¢ oapada agieed Subiedh-tO overall dgresdantion-diapite wdstisments




W N e

Watergate Daily Update 10 ' CONFIDENTIAL
Investment August 9, 1992 8:00 p.m.

N N Notwithstanding paragraphs 1, 2, and 3 of this Article,
a Party wmay wmaintain or adopt restrictions on tha transfer of
treturns in kind" (goods and services} that are otherwisa in
conformity with this Agreament.

et .
5. A-Ho Party shall require its investors to repatriate, or
penalize its investors who fall to repatriate, the income, earnings
or profits attributable to any investment in another Party.

6. %aragraph 5 shall not be construed as preventing =

Party from imposing any measure consistent with Articles 2103, .

2104, and 2105, and relating to activities listed in paragraphs .

3 I
Article 2111: Espropriation and Compeasation
1. No Pu:'ty' shall directly or indirectly nationalize or

expropriate an investment of an investor of another Party in its

territory or <take any measure or measures tantamount to
expropriation or . nationalization of such an {nvestment

" {Yexproprlalivi®), wsweptl. S A ST

a) for a public purpose; -

t provided in Article 2106 ;

Ath due process of law. end the general

2. compensation shall be equ

of the expropriated investment jmmediately before the exp Nt

taking ("date of expropriation”), and shall not reflect any change
in wvalue occurring because the expropriatory taking had becomae
known earlier. Valuation criteria shall include going concern
value, asset value (including declared tax value of tangible
proparty), and othar eriteria, as appropriate to determine fair
market value. :

3. Compensation shall be paid without delay and be fully
realizable.

4. If paynent is made in 2 G7 currency, compensation shall
include interest at a commercially reasonable rate for that

currency from the date of expropriation until the date of actual
payment thereof.
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. 8. If a Party elects to pay in a currency other than a G7
currency, the amount paid shall be no less than the equivalent of
the amount of compensation owed on the date of expropriation
converted into a 67 ocurrency at the market rate of exchange
prevailing on that date, plus accrued interest at a ocommercially
reasonable rate for that G7 currency from the date of expropriation
until the date of actual payment.

6. Upon payment, compensation shall be freely transferable
at the prevailing market rate of exchange on the date of transfer.

7 The proviaiona aof this Article do net miplv to the
issuance of compulsory licenses grantaed in relation to intellectual
property rights, or the revocation, limitation or oreation of
inlelleutual property rights te the cutent that it is consistent
with the provisions of. Chapter (Intellectual Property)
: : . e e

Article 2115: state Enterprises” . -.- . -

. e —— ¢ ——

1, Nothing“ in th:l: Ag;:eement ghall prevent a Party from
maintaining or establishing a state enterprise. : .

2. BEach Part:y, thrg%gh ragulatory control, admwinistrative
ication of other measures, shall ensure that

any state entarprise® 8
' agts in. a _ganner that is not inconsistent with the
Party’s. obligations under this Chapter, whenever such state
enterprise exarcises ‘any regulatory administrative or other
governmental authority that the Purty has delegated to i,
such as the power to .expropriate, grant licenses, approve
conmercial transactions, or impese quotas, fees or other

charg?s:w oo

3.9 accords nondii&lmimtory treatment to investments in the
Party’s territory of investors of another Party in the_salgof
its goods or services!;-and— x .

L —

Article 21171 Technology Comsortia

MEXCDA(1. No Party shall maintain or introduce any measures that
limits or prevents an investor of ancther Party from participating

2 papagraph 20 could be placed with generic monopolies provision.

Hincludes government monopolies. May need to be cross-~referended with other
Chapters. Subject to investor-state dispute settlement.

Yehis provision not subject to investor-stata dispute settlement. Canada
limits this paragraph to Crowns and provincial equivalents.

L J
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1 in a technology consortium or other group of business enterprises
2 with respect to the development of or access to technolegy (in a
3 mannar inconsistent with Articles 2103, 2104 and 2105,
4 2. For greater certainty, the terms and conditions for
s participation in a taechnology consortia including financial and
6 technology resources shall be determined by the members of the
7 congortia.] _
Article 2119: Dispute Settlement
9 " [SEE SUBGROUP TEXT)
10 DEFINITIONS
A For purpcses of this Chaptexr =' .
12 equity or debt securities {ncludes voting ana hon-voting shares,
13 bonds, convertible debentures, stock options and varrants.

| -ntcryr'iu. of a Party means an enterprise constituted or organized
under the laws and regulations of a Party or a political
subdivision thereof." ‘ -

s G7 Currency means the currency of ‘canada, Germany, France, Ttaly,
. 18 Japani the United States of Aperica, or the United Kingdon of Great

1  Britain and Northern Ireland.
*ﬁ}, o invistii_nt means the _to];_lpwihqa

= ' a) anenterprise; |

22 b)) eqﬁity or debt securities of -an enterprise, or any
-2 intoroet in such enterprise that sntitias tha ownar to share
A in the income or profits or to share in the assets on
25 dissolution;
26 )] real astate or other property (tangible or' intangible)
27 acquired in the aexpectation or used for the purpose of
28 ' econonmic benafit or other business purposas;

29 - d) a loan (to be completed by financial services);V

30 “  He are chacking this definition with the Lawyars’ Group.

33 7 ©his language must be coordinated with the Pinancial Sarvices Group,
32 which may wish to include as "investments" a loan by a Bank to provide capital

a3 to its subsidiary.
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' w) inkerasts arising from the gommitmont of capital or other
resources in or into the territory of another FParty to
economic activity in such territory , such as under (i)
contracts involving the presence of the investor’s property in
the territory of another Party (e.g., concession agreements,
turnkey or construction contracte), or (ii) contracts where
the remuneration depends substantially on the production,
ravenues or profits of an enterprise.

For gresater clarity,

a) c¢laims to money which arise sclely from:
i) commercial ocontracts for the sale of goods or
garvieas By a natinnal nr antarpriae in the territery of
ona Party to an enterprise in the territory of another
Party; or

ii) the extension of credit in connection with a
commercial transaction (e.g., trade financing) other than
s loan covered by subparagraph of the preceding
paragraph'®; or _

'b) any other claim to money;
which do not involve the kinds of interests in the precading

. paragraph shall not be considered investments.

N

" luveslmesl vf «l (avsstsy of a Daxty moane an invastmnant awned ar

controlled directly or indirectly by an invastor of such Partv.

e W e

{nvestor of a Party means a, nationals or an enterprise of such
_party,that-makes or has ) an investument.

investor of & nol-Party means an investor other than an investor of
a party, that makes or has made an investment.

most-favored-nation treatment shall mean the treatment accorded
rsuant to Article 2104.

state enterprise means “{for Canada a Crown Corporation within the
meaning of the Financial Administration Act (Canada) or a Crown
corporation within the meaning of any comparable provincial
legislation or that is incorporated under other applicable
provincial legislation; and for the U.S. and Mexico....] VAL an
enterprise of a Party that is owned, or controlled through
ownership interests, directly or indirectly, by such Party or any
agency or instrumentality thereof.]

.. ¥ =ggntence” c¢culd also be used here. d
il T - 7
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p PROVISIONS TO BE RLACED CUTSIDE OF INVESTHMENT CHAPTER
2 Article 2113: National Security
3 1. Subject to Articles __ (Energy) and _____ (Government
4 Procurement), nothing in this Agreement shall be construed:

5 ' a) to require any Party from refusing to furnish or allow
6 access to any information the disclosure of which it
7 determinas to be contrary to ita essential security interests;

8 | b) toe prevent any Party from taking any actiona that it
9 considers necessary for the protection of its essential
10 .security interests:

A | i) relating to the traffic in atms, ammunition, and
12 implaments of war and to such traffic and transactions in
13 other goods, materials, services and technology
14 undartaken directly or indirectly for the purpose of
15 supplying a military or other security establishment;
16 ii) taken in time of war or other eﬁergency in
17 international relations; or

18 {ii) relating to the implementation of national policies
19 or international  agreements relating to tha non-
20 proliferation of nuclear weapons or other nuclear
21 ‘ explosive devices; or

22 c) to prevent any Party from taking action in pursuance of
23 its obligations under the United Naticns Charter for the
24 maintenance of international peace and security.

25 Article 2114s Competition ¥

2¢ 1, Each Party shall adopt or maintain measures to proscribe
27 anti-competitive business conduct, and shall take appropriate
28 action with respect thereto, recognizing that such measures will
29 enhance the fulfillment of the q&ieets and purposes of this
30 Agreement. To this end the Parties ™*[Parties’ authorities] shall
31 consult from time to time about the effectiveness of measures
32 undertaken by each Party.

33 2, Each Party recognizes the importance of cooperation and
34 coordination among their authorities to further effective
as competitive law enforcement in the Free Trade Area. The Parties
36 Ui parties’ authorities) shall alsc cooperate on issues of
37 ¥ vhe U.S., proposes that this Article be placed cutside this investment

38 chapter in the final text.
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competition law enforcement and consult on issues of common concern
which may include mutual legal assistance, notification,
consultation and exchange of information relating <to the
enforcement of competitien laws and policies in the Free Trade
Arers.

3. SPA[In the enforcement of their respective conpetition
lawg and policies in those cases involving persons, assets, or
practices located, or occurring, in the territory of any of the
other Parties, each Party cshall assess, and, 1if requested by a
Party, be prepared to advise that Party of the rasults of its
assessnaent of, the following factors:

a) the relative significance of the anti-competitive
activities .involved of conduct within the enforeing Party’s
tarritory as compared to conduet within the other Party’s
territory;

b) - the presence or absence of a purpose on the part of those
engaged in the anti-compatitive . activities to affect
consumers, suppliers, or competitors within the enforcing
Party’s territory;

Q) the relative significance of the effects of the
enforcenant activities on the enforcing Party’s interests as
compared to the effacts on the other Party’s interests;

d) the existence or absence of reasonable expectations that
would be furthered or defeated by the enforcement activities;

a) the degree of conflict or consiastency baetween the
. enforcement activities and +the other Party’s law or
_articulated economic policies; and

£) the extent to which enforcement activities of such cther
Party with respect tc the same persons, including judgements
or undertakings resulting from such activities, mnay be
affected.]

4. The obligations of this Article shall not be subject to
usArgview or] dispute settlement pursuant to Chapter 23 (General
Dispute Settlement) or Article 2119

CAMEX 5. The Commission shall establish a Competition Policy
Committee to consider and make recommendations (no later than )
on: :

a) the impact of competition law and policy on trade within

the Free Trade Area;
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b} the impact of trade law and regulation on competition
within the Free Trade Area;]

c) the potential for reliance on competition laws and
policies to discipline anti-competitive transborder pricing
practices and market segmentation.}®

Chaptex _____ (Gepsral Frovisions)
_Article i TAXATION

GENERAL EXCLUSION

Except as provided for in this Article, nothing in this
Agreement shall apply to taxes of the Parties. 1In the event
of an ambigquity or conflict between this Article and any other
provision of this Agreement, the provisions of this Article
ghall prevail.' _

TAX CONVENTIONS

Without limiting the application of Paragraph 1, nothing in
this Agreement shall affect the rights and obligations under
any convention for the avoidance of double taxation (in thise
Article referred to as a "tax convention") or other
international agreement or arrangemant, or dQomestic
legislation implementing such agreement or arrangement,
raelated wholly or mainly to taxes, and, in the event of an
inconsistaency betwean the provisions of this Agreement and any
such convention, agreement, arrangement or legislation, the
provisions of the convention, agreament, arrangement or
legislation shall prevail to the extent of the inconsistency.

APPLICATION OF PROVISIONS RELATING TO TRADE IN COODS

(a) Subject to those provisions of Annex 407 (Market
Access) that relate to taxation measures, Article
401 of this Agreement incorporating by reference
rights and obligations of the Parties relating te
trade in goods under Article III of the General
Agreement on Tariffs and Trade, and such other
provigions of this Agreesment as are necessary to
give effect to Article 401, shall apply to the
taxes of the Parties to the same extant as does
Article III of the General Agreement on Tariffs and
Trade; and

® tha US has proposed a similar'concept to (¢} in Trade Remedies Working

Group.
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(b} Article 413 of this Agreement relating to export taxes
shall apply to taxes of the Parties.

. APPLICATION OF PROVISIONS RELATING TO INVESTMENT AND TRADE IN
SERVICES

Subject to paragraph 2,

(a) provisions impesing national treatuent obligations in
Chapters --—=-- and «eeec-=-- of this Agreement relating to
Cross Border Trade in Bervices and Financial Services,
respectively, shall apply to taxes of the Parties on
income or capital gains or on the taxable capital of
corporations, including the Assets Tax established by the
Assats Tax Law of Maxico, that relate to the purchase ox
consumption of particular services; and

(b) provisions imposing naticnal treatment obligations or
most favoured naticon obligations in Chapters - -
- and ==---—-« of this Agreement relating to Cross Border
Trade in Services, Financial Services, and Investment,
respectively, shall apply to all other taxes of the
Parties;

except that nothing in those Chapters shall apply to

(c}) impose most favoured nation obligations with respect to
advantages accorded by &a party pursuant to a tax
convention or any other agreement or arrangement relating
wholly or majinly to taxation;

{d) a non-conforming provision of any existing taxation
neasure;

(¢) the continuation or prompt renewal of a non-conforming
provision of any existing taxation measure;

(f) an amendment to a non-conforming provision of any
existing taxation measure to the extent that the
amendment does not decrease its conformity with any of
the provisions of this Agreement;

(g) an excise tax on insurance premiums introduced by Mexico
to the extent that the tax would, if levied by Canada or
the United States of America, be excluded from the
application ¢f the above mentioned Chapters by reason of
subparagraph {(d}, (e) or {f}; or

(h) any new taxation measure aimed at ensuring the egquitable
and effective imposition or collection of taxes except
where the measure arbitrarily discriminates Dbetween
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persons, goods or services of the Parties or arbitrarily
restricts benefits accorded under this Agreement.

APPLICATION OF PROVISIONS RELATING TO PERFORMANCE REQUIREMENTS

Subject to paragraph 2, paragraphs 3, 4, and § of Article

- (performance requirements] of the Investment Chapter
shall apply to taxes of the Parties axcept that, in applying
that Article to a taxation measure, that Article shall be read
without prejudice to any rights and obligations of the Parties
under paragraph 3 of this Article and Article 401 of this
Agreanant.

EXPROPRIATION

Article ___ of the Investment Chapter (Expropriation). shail
apply to a claim by a2 Party or an investor of a Party that a
measure expressed as a taxation measure constitutes an
expropriation [as defined in paragraph 1 of that Articla)
except where, in the case of a claim made by such an investor,
it has been determined pursuvant to this paragraph that the
measure is not an expropriation. Before an investor of a
Party may bring such a claim, the issua of whethar the measure
is not an expropriation shall be referred, for detarmination,
to the competent authorities described in the tax convention,
if any, between the relevant Parties. If there is no such tax
convention or if the competent authorities do not agree to
consider the issue or, having agreed to consider it, fail to
agree that the measure is not an expropriation within a period
of gix months after the referral, the investor may bring the
claim under Article {Investor-state Arbitration) that
the measure is an expropriation.?

WITHHOLDING TAX

without limiting the application of the foregoing, and for
greater certainty, Article _ (Transfers) shall not limit the
right of a party to impose or collect a tax by withholding or
other means.

141

Provisions concerning forced repatriations in the transfers
section vis-a-vis taxation are rendered redundant by reascn of
this provision. This provision should take precedence over
paragraph 2 of the provisions headed "Scope" in Chapter/Annex
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1 XX - Pinancial Services and any other similar provisions.
2 This provision assumes that tariffs and customs duties are not
3 considered to be taxes within the ambit of this Article.

4 2l A cross-reference to this provision may be required in the
5 expropriation provision in the Invastment Chapter.

& Bl PTA transitional rules required. It is contemplated by Canada
7 and USA that this Agreemant is tc override FTA vis-a-vis tax.
8 “ It is not intended that existing non«conforming tax measures
9 be listed.

0 Article 2116t Monopolies '

11 [SEE SUBGROUP TEXT)

TOTAL P. 322




