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CHAPTER 21 - IMNVESTNENT
Chapter XX - Investment
PART 4 -~ INVESTMENT AND -CONDUCT OF BUSINXSS OPERATIONS

Article 2101: Bcope and Coverage

3. Subject to paragraphs 2, 3 and 4, this mit-x shall apply to
Sny measurs of a Party affecting investment in its territory by an
investor of the other Parties.

Article XX12: Coverage and Post—termination Covai-aqe

1. This Chapter shall apply to investments existing at the time
of cnt'.;.'y into force as well as to investments made or acquired
thereafter. ' '

2, With respact to investments nade prior to the date of
termination of this Agreement and to which this Chapter otherwise
applies, the provisions .of all of this Chapter shall thereafter
continue to be effactive for a further psriod of ten years from
such date of termination. '

Article 401; SCOFE

1. Thle Part shall apply to &ny measure of a Party affecting
investors, service providers, or other persons of any other Party
in respect of:

a) the establishment;

b) the acquisition;

¢) the conduct and operation; or

d) the sale; _

of business ontcrj:rina in or into its territory.

2. This Part shall a?ly to any measure of a self-regulatory

organization whose mandate is conferred by. the Party, or by its
state, provincial or local governments. '
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d. This Chapter shall not apply to any measure taken pursuaat to
a restriction [expressly] mandated by the Constitution of a rarty.

3. This chapter shall net apply te ANy measure affecting
investmants related to:

[See U.S. Article Xx01(3),(9) and (11), sat out balow. ]
Article 403: SPECIFIC EXCEPTIONS

3. This Part shall pot apply to:

a) the provision of financial services or imsurance; or

(b) financial gervices, except as provided in Annex 403.3(b);
b) government prosurement. |

(c) public procurement, except as provided in Part 3;

4. BExcept as otharwise provided, the provisions of subparagraph
(¢) of article 2103° shall apply to any measure affaoting
investments related to the provision of services if such servicaes
are covered by Chapters | .

(a) services listed in Annex 403.3(a);
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(d) 1ic entities, to the extent such entities conduct
activities:

(1) in pursuit of monetary, rfiscal or exchange rate policy; or

(il) for the account or with the guarantes or using the
financial resources of the Party;

m-ft when those activities are tted to be carried out by
sexrvice providers in competition with such puhliq entities;

?) io or private entities in r::foot of their activities

partofa:hh:tnrynrtnotu al securi health care
. ~ education, day care, or public retirement plans; e, :

() moasures of a Party ilpo'odinmctianwiththoiniﬂa.l
g.tv.tiutim of a state entexrprise, that limit the rights of an
tar of another country to own or control such enterprise;

.{% the specific measures of the FParties listed in Annex 403.3(1")1

. (h) subject to Article 106, any subsidy.
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Article 2102: Mational Treatment

Except as otherwise provided in this Chapter, each Party shall
grant to investors of the other Parties treatment no less
favourable than that granted in like circumstances to its investoxrs
wvith respect to measures affsoting:

Articlae XXO0l: Establishment and Treatment of Investument

1. Each Party shall accord nondiscriminatery treatment!

to nationals and companies of another Party in the making of
investments in jite territery, and in the management, ocontrol,
operation, maintenance, or disposition of such investments...

Q@ iticie i0s: NATIONAL TREATMENT

1. Fach Party shall accord to the goods, services and service
providers, investors and suppliers of the other Parties treatment
no less favourable than that accorded ta its own like goods,
services and service providers, investors and suppliers in respect
of all natters coversd by this Agreement, except as otherwise
provided in this Agreement.

. -~ Article XX01: Establishment and Treatment of Investmant
1... In particular, no Party shall '

(a) impose on a national or )  of anothar Part} a requiremant
that a ninimum level of c?uity !n an investment by such national ox
company (other than nominal qualitying shares for directors or
incorporators of corporations) be held by nationals of such Party;
or ;

. Article 402: NATIONAL TREATMENT
1. Further to Article 105, and for greater certainty,

(a) no Party shall impose on an investor of another Party a
requirement that a ninlmum level of equity, other than nominal
qualifying shares for directors or incorporators of corporations be
held by its natiocnals in a business enterprise located in its
territory;

‘. "nondiscriminatory treatment" or "nondiscriminatory basis®
means treatment, or treatment on a basis, no less favorable than
. the better of national treatment or most favored nation treatment.
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(b) require a national or company of another Party, by reason of
its nationality, to sell or otherwise dispose of an investment (or

any part thereof) in its tarritory.

- (b} no Party shall require an investor of another Party by reascn

of nationality to sell or dispose of the wholé or any part of an
investment made in its territory; and... '

2, [Each Party shall accerd nondiscriminatory treatment to

investments in its territory of nationals or companias of ancther
Party, am.%a activities associated tharawith.

(¢) no Party shall -Jaeroa:?/wme, ineluding—any weAsuUre
requiring the establishment orrcomnercial sdence by & person of
another Party in its territory, as a condition for the provision of

- a sarvice, in a manner inconsigtent with Article 106.

S A .

2. Further to Article 105, the Parties shall implement:

(a) the provisions of Annex 402.1 regarding transportation;

[to be revisited in the light of transportation discussions, to
deternine if thess cbligations are best placed in Part 3, in
connection with standards-related neasures)

(b) the provisions of Annex 402.2 regarding telecommunications
sexrvices; , .

(¢) the provisions of Annex 402.3 regarding other measures
affecting services; and :

(d) the provisions of Annex 402.4 regarding measures atfecting
investors of the other Parties. '

[(Article 2102: National Traatment, aontinued]
a) the establishwent of business anterprises in its territory;

[Article 401: SCOPE, continued
1. This Part shall apply to any measure of a Party affecting:

a; the establishmeant; (of business enterprises in or into its
territory).

b) the acquisition of business enterprises in ita territory;

b) the acquisition; (of business enterprises in or into its
territory) .
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) the comduct and operation of Dusinass enterprises in its
texrritory; and

@) the conduct and operation; (of business enterprises in or into
its territory) or.

d) the sale of Dusiness enterprises ia its territory.
d) the sale; (of business enterprises in or into ites territory).
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MEZ: NO TIRND ,
Articla XX01: Establishment and Treatment of Investment

e sa
'

‘4. Investments of nationals and companies of a Party in the

: ;'t'.rritory of ancther Party shall at all times be accorded fair and

| aquitable treatment, shall enjoy full protection and sscurity and
) shall in no case be accorded treatment less than that required by
international law.

; 5. Without prajudice to paragraph 4, nationals or companies of a
Party whose invastments suffer losses in the territory of another
Party owing to war or other armed oconflict, revolutionm,
insurrection or other similar events shall be accorded at least
nondiscriminatory treatment by such other Party as regards any
measures it adopts in relation to such losses. ‘ :

6. [Temporary entry provision deleted; it will be addressed
alsevhers in NAFTA] -

7. A Party shall not requirs that companies which are legally
constituted under the applicable laws or regulations of ons Party,
and which are investments of nationals or companias of another
Party, engage as top managerial personnsl individuals of any
particular nationality. ‘

8. Bach Party shall provide nationals and anies of another
Party with an effective means of asserting claims and enforcing
rights with respect to investasnts, investment agreements,
investnant authorisations. . .

9. The most favored nation provisions of this Chapter shall not
apply to advantages accorded by a Party by virtue of the Party's
binding obligations under any multilateral international agreement
urdar the framework of the Ganeral Agresmsnt on Tariffs and Trade.
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11, ZERach Party reserves the right to deny to a company of another
Party the advantages of this Chapter if:

a) nationals of any non~party own or controel such company
and such company has no substantial business activities in the
tarritory of the Party under whose laws it is constituted; or

b) such company is owned or controlled by nationals of a
non-Party with which the denying Party does not ‘maintain normal
scononic relations. '

Article 403: SPECIFIC EXCEPTIONS

1. Subject to prior notification and consultation in accordance
vith Part 6, a bParty may deny the benefits of this Part to
investors or sarvice providers if it establishes that they
originate from a country which is not a Party to this Agreement.

2. The Party denying benefits ?u.nuant to agraph 1 shall have
the burden Of establishing that such actionp?; ?n accordance with

that paragraph.

TN, A P.14738
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Article 2103: Provincial and State Measures

The provisions of this Chapter regarding the treatment of investors
shall mean, with respect to a province or state, treatment no less
faverable than that granted by such province oxr stats to any
investor of that province or stats.

Article XX11: Application to Political Subdivisions

1. The obligations of this Chaptar shall apply to the political
subdivisions of the Partiss. . .

. 2. The tresatment acoorded by a Party

a) under Article XX01.1 with respect to nationals and
companies of another Party; and

b) undex Article XX02.2 with respect to the investaants {(and
agsociated activities of those nationals and companies)

shall, in any stats or political subdivision, be no lass

favorable than the treatment accorded by such stats or political

@ subdivision to its residents, or companies lagally constituted
under its laws, or their investments in its territory.

Article 103: EXTENT OF OBLIGATIONS

4., The Parties shall ensure that all necassary measures are taken
in order to f:l.vo effect to the provisions of this Agrsement,
inoluding thelr observance, except as otherwise provided in this
Agreezent, by state, provincial and local governments.

. Article 105:  NATIONAL TREATMENT
2. The provisions of this Article shall mean, with respect to
measures of a province or state, treatment no less ravourable than
the most favourable treatment accorded by such province or state to
any like goods, services and service providers, investors and
suppliers, as the case may be, of the Party of which it forms a
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Article 2104t Parformance Regquiraments

1. Bxcapt as provided in Annex 2104.1, no Party shall impose on
an inveator of the other Parties, as a tarm or condition of
permitting an investmeat in its territery, or in comnection with
the regulation of the conduct or operation of a business eanterprise
located in its tezritory, a requirement to:

Article XX02: Trade-Ralated Performance Requirenents

1. No Party shall apply, or condition tha raceipt of an incentive
on, any trade-related performance requirement connected with the
nmaking, maintenancs, or cperation of investments of nationals and
companies of a Party or a non-Party. Trade-related performance
requirements include regquiremants or commitments to:

Article 404: PRRFORMANCE REQUIREMENTS

1. No P shall impose on an investor of another Party, as a term
or condition of permitting an investment in its territory, or in
connection with the regulation of the conduct or operation of a

business enterprise located in its territory, a requirement to:
8) export a given level or percentage of goods or sexrvices;

a) export a given lavel or psrcentags of goods or saervices;

(a) export a given level or porcc'ntlgo of goods or gervices;

b) substitute goods or services from the territory of iualz Party
for imported goods or services; -

b) substitute goods or ssrvices fron the tnrritory of such Party
for imported goods or services;

(b) subgtitute goods or services from the territory of such Party
for imported goods or services; :

¢) purchase goods or services used by the investor in the territory
of such Party or from suppliers located in suech territory or grant
a preferenas to goeds or services produced in such territory; or

c) purchase goods or services in the territory of such Party or
from suppliers located in such territory, or accord a praferencs to
goods or services located in such territory;

(¢) purchage goods or services used by the investor in the
territory of such Party or from suppliers located in such territory
or accord a preference to goods or services produced in such
territory;
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d) achieve a given level or percentage of domestic gontent,

d) achieve a given level or percentage of domestic content; or

L AL

'(d) achieve a given level or Mntago of domestic content; or ...

MEX: 3O TIENE

e) require that an investment's imports be related to the volunme,
value or proportion of its axports, or that an investment's exports
be ralated to the volume, value or proportion of its import.

(¢) relate the volume or value of its purchases of imported
products or services to the volume or value of lts products or
services sold for export.

MBX: MO TIRNE
UBA: NO TIENE

2. Further to Article 106, no Party shall impoge on an investor of
& non—pParty, as a term or condition of permitting an investment in
its territory, or in connection with the regulation of the conduct
or ocperation of a business enterprise located in its territory, a
commltment to mest any of the requirements described in paragraph
1 where meeting such a requirement could have a significant impact
on trade between two or more of the Parties.

3., Nothing in this Part shall prevent a Party from imposing
requirements on an investor of another Party in connection with the
grant of a subslidy to such investor.
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Article 2108: Monitoring

1. Each Party may require investors of the other Parties who make
or have made an investment in ita territory to submit to it routine
information respecting such investment. The Parties shall protact
such business information that is confidential from disclosurs that
would prejudice the investor's compstitive position.

Article XX01: Establishment and Treatment of Investmant

+ 10, Nothing in this Chapter shall preciuds a Party from:

a) grucrih;l.nq special formalitias in connection with the
making of investments by nationals or companies of another Party,
or

: b) rtquiring nationals or companiss of another Party to
provide routine information vrespecting auch investments for
informational and statistical purposes, provided

such formalities and requirsments do not impair the
substance of any of the rights set forth in this Chapter.

Article 402: NATIONAL TREATMENT

4. Notwithstanding the provisions of Article 105, a Party may
ire an investor, service ﬁvido.r, Qg(pfbdmpégr\or another

Party to submit to 1t routine ormation solely for information or
for statistical ptf‘xipoau. Such Party shall tect such business
information from disclosurs that would prejudice the investor's
compatitive position.

2. Mothing in paragraph 1 ahall preclude a Party from otherwise
obtaining or disclosing information in connection with the non-
discriminatory and bona fide application of its laws. :
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Article 2106: Transfers

i. Subject to paragraph i, a Party shall not praveat an investor
of another Party from transferring:

a) any profits frem an investment, including dividends;

b) any voyalties, fees, interest aad other earniags from an
investment; or ‘

¢) any proceeds freox the sale of all or any part of an investment
or frem the partial or complete ligquidation of such investment.

Article XX05: Transfers Relating to Investments

1. BEBach Party shall permit all transfers rslated to investments
in its territory of nationals and companias of another Party to be
nade frealy and without delay. Such transfers include:

a) rsturns?;
b) compensation pursuant to Articla XX04;

¢) payments arising out of an investment dispute as defined in
Article XX07; _

d) payments made undar a contract entsred into by an invastment
including payments made pursuant to a loan agreenant; and -

e} proceeds from ths sale or ligquidation of all or any part of an
investment.

2. Except as provided in Article XX04.2, a Party shall permit
transfars to be made in a freely usable currency at the prevailing
zarket rate of exchanga on the date of tranafer with respect to
spot transactions in the currency to be transferred.

Article 406: TRANSFBRS

1. Subject to Article 505 and paragra 2 and 4, no Party shall
prevent an invesator or service provider of another Party from
transferring the returns on an-investment or service or from
othexwvise making internaticnal payments and transfers.

: i, "Return" means an amount derived from an investment of

nationals or companies of a Party, including profit, dividend,
interest, capital gain, royalty paymant, management fee, technical
assistance or other fse, or returns in kind.
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2. A Party may, through the equitadble, non—-discoriminatery and

in paragrapk 1 if such transfer is
gensral application relating toi:

' pona fide application of its lavs, m: a;{ttr::;tu r::::':“o: ::
ﬁms . v ARy

3. Notwithstanding the provisions of paragraphs i and 3, a Party i

nay adopt and enforce lavs and nTu.ationl (a) requiring reports of ‘
currency tranefer; and (b) imposing income taxes by such neans as }

a withholding tax applicable to dividends or other transfars.
Furthermore, a Party may protect the rights of creditors, or ensure
the satisfaction of judgments in adjudicatory proceedings, through

the equitable and good faith application of its law.

2. A Party may, through the equitable, non-discriminatory and good
faith application its laws, vent or delay
referred to in paragraph 1 1f such transfer is inconsistent wvith

any measure of general application relating to:

any transfer
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a) exchange controls or preferential exchange rates arraagaments;

b) bankruptoy, insolvency eor the protection of the rights ot
oredicors;

«es protect the rights of craditors ...

(a) bankruptcy, insolvency or the protection of the rights of
creditors;

¢) issuing, trading or dealing in sscurities;
. ' (b} issuing, trading or dealing in securitles;

d) oriminal or penal offences;}

(c) criminal or penal offenses;

e) reports of curreacy transfers;

(a) requiring reports of currency transfer;
. (d) reports of currency transfers;

£) withholding taxes; or

(b) imposing income taxes by such means as 3a withholding tax
applicable to dividends or other transfers.

(e) withholding taxes; (or) _
¢) ensuring the satisfaction of QMN in judicial proceedings.

. ... ensure tha satisfaction of Jjudgments in adjudicatory
procsedings ... -

(f) ensuring the satisfaction of judgments in adjudicatory
proceedings. ‘
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MEX: MO TIENE
{Article XX03: State Enterprises)

{Provisions to be provided; may be included elsevhers in the

NAFTAtext.)

Article 410: STATE ENTERPRISES

Bach Party shall ensure that state enterprises ongafod in non-
rogu.lat:d commercial activities in competition with private
enterprises: . '

(a2) be subject to domestic competition lav and policies in respect
of such activities; and - '

(b) be givan the same treatment under domestic competition law and
policies as such private enterprises in respect of such activities.
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of a Party in the

tearrit of another Party shall not be expropriated or

nationalized eithar directly or indirectly

through neasures

tantamcunt to exprepriation or nationalization ("expropriation®) -

axcept for a public purpose, in a nondiscr
payment of prompt, adequate and affective

{minatory mannar, Upo

n
ation, and in

accordance with dus process of law and the genexral principles of

treatment provided for in Article XX01.
Article 405: nmomzmmu

No Party shall directly or indirsctly nationalize or expropriate an
investment in its territory by an investor of another Partf or take

any measure or series of peasures tantamount to an eXpropr

such an investment, axceptt

(a) for a public puz;poc.;

(b) in accordance with. due procu- of law} .
(¢) on a non-discriminatory basis; and

ation of

(d) upon payment of prompt, adequate and effective compensation at .

fair market value.

2. Compensation shall be .wmt to the
the axpropriated investmant
action was taken or bscame known, whi

fair market value of

iately befors the expropriatory
chever

is earlier; be paid

without delay; include interest at a commarcially reasonable rate
from the date of expropriation; be fully realizable; and be freely

transferable at the prevailing market rate of
of sxpropriation.

exchange on the date
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s Article 21071 'l:uti.nq Legislation and Transition Measures

1. The provisions of Articles 2102, 2103, 2104 and 2106 of this
Chaptar shall not apply toi

Article 103: EXTENT OF OBLIGATIONS
2. Notwithstanding ﬁaragrnph 1, except in respect of rPart 2 and as
er

otherwise provided eln the obligations of this Agreement shall
not apply to: :

a) a bon—canforming provision of any sxisting measure;

. (a) & non—conforming provision of any existing measure;

b) the continuation or proupt ranewal of a non-conforming provision
of any existing mesasure; or

(b) the continuation or prompt renewal or a non—ca.n.fm.ing -
provision of any existing Reasure; or : '

) an amnendment ¢o a zon-gontoruing provision of any existiag
Beasure to the axtent that the amendnment does not decxzease its
«n:om“. ty with any of the provisions of Articles 2102, 2103, 2104 .
or . .

(¢) an amendment to a non-conforming provision of any exlsting
Reasure to the extent that the amendment does not decrease its
conformity with the obligations of this Agreement.

2. During the transition period of this Agreement,a Tarty may
establish, on a case Dy case dasis, limits eom foreign equity
ownership of a business ent ise in its territory with respect to
an aoquisition made fon or after June 12, 1991) by an aogquirer of

._ another Party with which the business eaterprise has a technical
assistance or transfer of teohnology agreement.
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Article 2108: Disputes

Disputes arising from the interpretation and application of this
Chapter shall not be subject to the dispute settlement provisions
of this Agreament. : _

Article XX07: Settlezent of Disputss between a Party and a
National or Company of Another Party

1, TFor purposes of this Article, an investment disputs is a
dispute between a Party and a national or company of another Party
arising out of or rslating to (a) an investment agrsement between
that Pnrt{ and such national or company; (b) an investment
authorization granted by that Party's foreign investaent authority
(12 any such authorization exists) to such national or company; or
(¢) an alleged breach of any right conferred or cresated by this
Chapter with respect to an investuent.

2. In the avant of an investment dispute, the parties to the
dispute should initially sesk a resolution through consultation and
negotiation. If the disputa cannot be settled amicably, the
mtign:}‘ or company conocerned may choose to submit the dispute for
rasolution:

a) ¢to the courts or administrative tribunals of the Party
that is a party to the dispute;

b) in accordance with any applicable pravicusly* agreed

dispute settlement procedures; or

€) in accordunce with the terms of paragraph 3.
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3, a) Provided that tha national or company concerned has not
submitted the dispute for resolution under paragraph 2 (a) or (b)
and that six months have elapsed from the data on which ths dispute
arose, tha national or company concsrnad may choose to consent in
writing to the submission of the dispute for settlement by binding

‘arbitration:

1) to the International Centre for the Sattlement of
Investaent Disputes ("Centre”) establiszhed by the Convention on the
Sattlament of Investuent Disputes betwesen States and Nationals of
other States, done at Washington, March 18, 1965 ("ICSID
Convention"), provided that the Party is a party to such
Cconvention; '

ii) ¢to the Additional Pacility of the Centre, if the
Centra ie not available;

iii) in accordance with the Arbitration Rules of the
United Nations Commission on International Trade Law; or

iv} to any eother arbitration institution, or in
accordanca with any other arbitration rules, as may be mutually
agreed batween the parties to the disputa.

») Once the national or ny concsrned has so consented,
either party to the dispute may initiate arbitration in accoxrdance
with the choice s¢o specified thae consent.

4. Each Party hereby consants to the submission of any investment
dispute for settlement by binding arbitration in accordance with
the choice specified in the written consent of the national or
company under paragraph 3. Such consent, togather with the written
consent of the national or company when given under paragraph 3,
shall satisfy the requirement for: '

a) written consent of the parties to the dispute for
purposas of Chapter II of the ICSID Convention (Jurisdiotion of the
Cantre) and for purposes of the Additional Facility Rulas; and

b) an "agreement in writing® for purposes of Article IX of
the United Nations Convention on the Recognition and Enforcament of
Poreign Arbitral Awards, dons at New York, June 10, 1958 ("New York
Convention®).

5. Any arbitration under paragraph 3(a) (i1), (iii) or (iv) eof
ggi- Aﬁielc shall be held in a state that is a party to New York
nvention.

6. Any arbitral award resulting from an arbitration under
paragraphs 3(a) (ii), (iii) or (iv) of this Article shall be final
and binding on the parties to the disputa, Bach Party undertakes to
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¥EX: MO TIENE
Article XX06: Transparency

1. Each Party shall make public promptly all laws, regulations,
procsdures and administrative rulings of general application, and
adjudicatory decisions that pertain to or atfect inveatmants,

{Bea also Article Xx03: Notification [Institutional Provisions.]
Article 603: PUBLICATION

Each Party shall ensure that any measures of general application
respecting any matter covered Dy this Agreement shall ba publlshed
promptly or otherwise made available in such a manner as to enable
interasted persons and Parties to become acguainted with them.

2. Bach Party shall, to tha extant possible, publish in advance
and allow opportunity . for comment on, any law, regulation,
procedure, or administrative ruling of general application that it
proposes to adopt respecting tha matters covered by this Chapter.

Article 604: NOTIFICATION

1. Each Party shall, to the maximum extent practicable, with
respsct to any proposed or actual measure that might materially
affect the operation of this Agreement:

(a) publish a notice in its official journal at an early stage in
such a nanner as to enable interested persons and Farties to become
acquainted with the measure;

(b) provide written notice to the other Parties as far in advance
as possible of the implementation of the measure;

() provide upon the request of any Party information and respond
to questions pertaining to the measure, whether or not previously
notified; and .

(d) allow reascnable time betwaen publication and entry into force

. of the measure to permit interested persons and other Parties to

make comments in writing, discuss these compments upon request of
gnjtr Party, atnd take the comments and the results of the discussions
nto account.

2. Paragraph 1 shall not apply in urgeat circumstances, provided
that the Party:

() immediately notifies the other Parties of the measure, together
with a brief indication of the objective and rationale of the
measure, including the nature of the urgency;
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b) provides to other Parties upon request copies of the measure in

tes final form; and

(¢) allows the other Farties to make copments in writling, discusses

of the discussions into account.

3. The provisions of this Article shall not

- these comments upon request, and takes the comments and the results

reguire any Party to

provide confidential information, the disclosure of which would

prejudice legitimate commercial interests.

St AT

i 2]
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lrticlq 21093 Mational Security

A Party may deny the application of this Chapter to investors of
the other Parties for reasons of mationsl security.

Article Xx09: Public Order and National Sacurity

Nothing in this Chapter shall preclude the application by a Party
of measures necessary for the maintanance of public order, the
fulfillment of its obligations under the United Nations charter
vith respect to the maintsnance or restoration of international
m oi security, or the protection of its own essential sacurity
n B8TE,

{Note: This provision is self-judging.]

Article 110: NATIONAL SECURITY

1. Nothing in this Agreement shall be construed: _

(a) to prevent any Farty from refusing to rurnuh or allow access

to any information the disclosure of which it determines to be
contrary to its essential security interests;

[

(b) to prevent ‘any Party froam imposing any measure which it

deteraines is directly reiated and essential to:

(1)supplying a military establishment of a Party with arms,
ammunition or implements of war, or enabling fuifilment of a
eritical dafence contract of a Party)

(11) responding to a situation of armed aon:.liat- iavolving the
Party taking the measure;

(i11) implamenting international agreenents relating to the
non-proliferation of nuclear, chemical or biological weapons, other
nuclear explosive devices, or chemical or biological agents;

(iv) responding to direct thresats ofdisruption in the supply of
auclear materials for defence purposes.

(c) to prevent any Party from taking measures in pursuance of its
obligations under the United Nations Charter for the maintanance of
international peace and security.

4. Any deternination made under paragraph 1(b) shall be published
promptly in the official journal of that Party. S

3. The Party refusing to furnish or allow access to any information
under peragraph l(a) or iaposing any measure under paragraphs 1(b)
or (c) shall ensure that such action constitutes the means that

1r.
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least infringes on the rights and reascnable expactations of the
Parties under this Agreepment arnd 1s no broader in scope or duration
than necessary.

4. Bxcept in cases of emergency, the Party proposing to take any
aeasure under paragraphs 1(b} or (c¢) shall consult with the other
Parties prior to taking such measure, and in any event shall
consult upon request in accordance with the provisions of Part §.
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MBX: NO TIRNE
Article XX10: Taxation

Issues of non~digcorimination arising under Article XxX01 of this
Chapter and invelving taxation shall be resolved under the criteria
and procedures of the convention for the avoidance of double
taxation between the Parties involved,

Article 112: TAXATION

1. Subject to Article 106 and esxcept as otherwise provided in this
Agreement, nothing in this Agresment shall affect the right of any
Party to adopt or maintain any taxation measure,

2. Nothing in this Agreement shall affect:

(8) the right of any Party to adopt or maintain any measure
designed to prevent the avoidance of tax by producers, service
providers, investors and suppliers of any other Party or to impose
non-resident withholding taxes on paImnts made to producers,
service providers, investors and Suppliers of any other Party; or

(b) rights and obligations under any Jinternational taxation
agreement, as nay be gpecified in a Party's instrument of

~

ratification or accession.
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Article 408: MONOFOLIES

1. Subject to Article 106, nothing in this Agreement shall prevent
a Party {rom maintaining or designating a monopoly.

2. A Party maintaining or designating a monopoly shall ensure that
the monopoly will not, in providing the monopoly goods or service
in the relevant market, behave in a manner whi could nullify or
impalr benefits to which producers or service providers of any
other Party ia entitled. - .

3. Prior to designating a monopoly, a Party shall:
. a) notify the other Parties;
b) upon request, engage in consultations; and
¢) endeavour to minimige or eliminate eny nullification or

lmpairment of benefits under this Agreement that might otherwise be
caused by the designatioen.

4. Bach Party shall ensure that, whare it permits the monopoly
- supply of goods or services, the monopoly does nmot in  its
territory, elther directly or through an atfiliated company engage

in anti-competitive practices in areas cutside its monopoly.
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MEX: NO TIENB

USA: NO TIENE

Article 409: TECHNOLOGY CONSORTIA

No Party may enact or apply any méasure in respect of participation
in or treatment of any combination, consortiua, or other group of

business enterprises including respecting access to technology, in
a manner that would violate Article 105 or Article 106.
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NEX: NO TINNE
USAs NO TIENE
Article 411: COMPETITION

1. The Parties recognise the contribution that competition laws and
policies can make to the fulflilment of the object and purpose of

this Agresment,
2. To that end, each Party agreea (0!

:L enact and enforce, within [ ] years of the eantry into force of
is enent for that Party, transparsnt competition laws,
policies and procedures consistent with the govcmin% principles of
this Agreement, that have as their objective the control of
anti=competitive agresments, nergers, moncpolies, pricing practices
and abuse of dominant position; and

b) pursue negotiations with the other Parties to expand and anhance
international ts and arrangements for mutual 1'3'1
asslstance, notification, consultation, and exchange of information
relating to the enforcament of competition laws and policies in the
Iree trade area.

3. In the enforcement of their respective competition laws and
policies in those cases involving persons, assets, or practices
located, or ocurring, in the territory of any other Party, each
Party shall, upon request, advice such other Party of the results
of its assesspent of the following factors:

a) the relative significance of the anti-competitive activities
involved and of conduct within the anforcing Party's territory as
compared to conduct within such other Party's territory;

b) the presence or ablénao of a purpose on the part of those
ongagud in the anti-competitive activities to arffect consumers,’
suppliers, or competitors within the enforcing Party's territory;

¢) the related significance of the effects of the enforcement
activities on the enforcing Party's interests as compared to the
effects on the other Party's interests;

d) the existence or absence of reasonable expsctations that would
be furthered or defeated by the enforcement activities;

@) the degree or conflict or consistency between the enforcement
activities and the other Party's lawv or articulated economic
policies; and _
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£} the extent to which enforcement activities of such other Party
vith respect to the same persons, including judgments or
undertakings resulting from such Activities, may be affected.

4. The Commigsion shall establigh a Competition Policy Committee to
conglder and make recommendations (no later than) on:

a) the impact of aonpotitién lav and policy on trade within the
free trade area;

b) the impact of trade lav and regulation on competition within the
free trade arga; and .

c) the ﬁtmtia.l for reliance oh competition laws and policies to
discipline anti-competitive transborder pricing practices anda

market segmentation.
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USA Dafinitions Without Mexican Eguivalents

2. "Company” means any kind of corporation, company, association,
partnership, sole propristorship or other organization whether or

_not organized for pecuniary gain.

3., "Company of a Party" means a company legally constituted under
&- 1;:- and regulations of a Party or a political subdivision
ereof.

4. “National" means a natural person who is a national of a
country under its applicable law.

" 3. “National of a Party" means a natural person who is a national

of a Party under its applicabla’ law.

8. "State enterprise" means a company of a Party that is owned or
controlled through ownarship interests, directly or indirectly, by
such Party or any agency or instrumentality thersof.

9. "National treatment" means treatment no less favorable than
that accorded by a Party, in like circumstances, to nationals or

es of such Party or to investments of such nationals or
companies, as the case may be.

10. “"Most favored nation trsatment" means tresatment no lews
favorable than that accorded by a Party, in like circumstances, to
nationals or companies of any third party or to investments of such
nationals or companies.

11. "Nondiscriminatory ttuﬁ'unt* or "nondiscriminatory basis*
neans treatnent, or treatmsent on a basis, no less favorable than
the bettar of national treatment or most favorsd nation treatment.

12. "Return" means an amount derived from an investment of
nationals or companies of a Party, including profit, dividend,
intarest, capital gain, royalty payment, management fee, technical
assistance or other fse, oxr returns in kind.

13, "Activities associated with an investment® or "associated
activities"™ include the making, management, control, operation,
maintenance and disposition of investments; the making, performancs
and enforcement of contracts; the acquisition, use, protection,
anforcemsnt and disposition of property of all kinds including
intellectual preperty rights; the borrowing of funde; and the
purchass, issuance, and sale of equity shares and other securities.

D
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CANADIAN DEFINITIONS WITHOUT MEXICAN EQUIVALBNTS

enterprises means any juridical entity involving a financial

_cmitmnt for the purpose of commercial gain;

sonopoly means a sole provider of a good or service;

service provider of a Party means any business enterprise legally
constituted or organised under the lav of that Party;
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Article 2110: Definitions
Yor purposaes of this Chapter;

As used in this Chapter, the following terms shall have the
following meanings:

~ DEFINITIORS

. For the purposes of this rart,
acquisition with respect to:
acquisition with respect to:

8) & business enterprise carried on by an entity, aeans an
acquisition, am & result of one or mere transactions, of the
ultimate direot or indirect control of the antity through the
aoquisition of the ownership of woting intarests; or

(2) & business enterprise carried on by an entity, means an
-acquisition, as a result of one or more transactions, of the
ultinate direct or indirect control of the antity through the
acquisition of the ownership of voting intarests; or

D) any business enterprise, means an acquisiticn, as a result of

one or more transactions, of the ownarship of all or substantially

::: ::. ::o assets of the business enterprise used in carrying on
88 .

"(b) any business enterprise, mm an acquisition, as a result of
one or more transactions, of the ownership of all or substantially

all of the assets of the business enterprise used in carrying onm
the business;

agenay

business enterprise means & dusiness that has, or in the cass of an
satablishment thereof, will have:

business enterprise means a business that has, or in the case of an
establishwent thereof will have:

a) 3 place of business;
(a) a place of business;
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)  an individual or individuals employed or ul.f-—upl.oyd in
connection with the business; and

(b) an individual or individuals employed or self-employed in
connection with the business; and

a) assets used i mryhg on the dusiness.

(c) assets used in carrying on the business; .

NOTE: A part of a businass enterprise that is capable of being
u:ti“ten as & separate business enterprise is itself a business
enterprise. '

NorE: A part of a business enterprise that is capable of being
carried on as a separate business enterprise is itsell a business

v enterprise;

Gonstitution of a Party

gontrol or centrolled, with respect to:

control or controlled, with respect to:

a) a business enterprise carried on dy an entity, means
(a) & business enterprise carried on 'by an entity, means

1) the ownarship of all or substantially all of the assets used
in carrying on the business eaterprise, and

(1) the ownership of all or substantially all of the assets used in
carrying on the business enterprise; and :

i1) 4ncludes, with respsct to an entity that controls a business
enterprise in the manner described in suhluruph (1), the
ultinate diract or indirect coatrol of suoh eatity through the
ownership of voting iaterests; and

(ii) includes, with respect to an entity that controls a business
enterprise in the manner described mbpn.ngrtm (1), the
ultimate direct or indirsot comtrel of such entity through the
ownership of voting interests; and

D) a business enterprise other than a business enterprise carried
on by an entity, means the ownership of all or substantially alil of

the assets used in carrying on the husiness snterprise.

(b) a business enterprise othar than a business enterprise carried
on by an entity, means the ownership of all or substantially all of
the assets used in carrying on the business enterprise;
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entity means a corporatiom, partnership, trust or joint veature.
entity means a corporation, partnership, trust or joint venture;




