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1  TO MEXICO 

 Could Mexico please provide the Arbitrator with data describing, in terms of 

volume and value, domestic sales of high-end yellowfin tuna products (that is, 

sales of Mexican tuna products in the Mexican market) for 2014? 

1. Exhibit MEX-18 shows retail sales of canned tuna in Mexico. The brands reported in 

this file that can considered high-end are the following:  

a. T. EN AGUA,DOLORES,PESCADOS INDUSTRIALIZ; 

b. T. 140,EN ACEITE,TUNY,MARINDUSTRIAS; 

c. T. 170-174,EN ACEITE,TUNY,MARINDUSTRIAS; 

d. T. EN ACEITE,HERDEZ,HERDEZ. 

2. Exhibit MEX-20 contains information about wholesale and retail prices for canned tuna 

in Mexico for 2014. The R code Exhibit MEX-100-a loads and processes the data into a usable 

format. The code also provides the regression for the wholesale to retail mark-up reported on 

page 27 of MEX-2 and shows the calculation of the wholesale price of Dolores product reported 

in the oral answers to the Arbitrator’s questions.  

3. The tuna products are not as well-detailed in MEX-18. But as a general matter, the 

tuna products from Dolores, Herdez and Tuny can be considered higher end. 

 With reference to the Marine Stewardship Council certification (MSC 

certification): 

a. Please elaborate on whether any tuna products of any origin 

containing tuna that was caught by setting on dolphins has ever 

received the MSC certification.  

b. Was any Mexican supplier of tuna products able to use the MSC 

certification in 2014?   

c. Please elaborate on the details of the MSC certification process and 

clarify the current status of such certification process for Mexican 

suppliers. 

d. What is the evidentiary basis of Mexico's statement that US 

consumers would potentially buy Mexican tuna products with the 

MSC certification even if the tuna was caught by setting on dolphins? 

Would US consumers buy tuna products with the MSC certification 

but without the dolphin-safe label? 

4. With regard to question (a), to date, no tuna products of any origin containing tuna 

caught by encircling dolphins has completed the MSC certification process.  The Mexican ETP 

large purse seine fishery is the first to have applied and entered full assessment.   

5. With regard to question (b), during the meeting with the Arbitrator, Mexico stated as 

follows: 
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Large retail chains are under tremendous pressure from NGOs such as 

Greenpeace, WWF, Pew Environmental Trusts, and the Environmental Defense 

Fund to stop carrying tuna caught by FADs – which is the main method used to 

harvest the tuna in canned tuna currently sold in the US.  In addition, the 

Mexican tuna fishery has just recently completed a two year independent 

scientific review and has been recommended for certification as sustainable 

fishery by the Marine Stewardship Council, a globally recognized eco-label.   

6. The certification is not finalized, and in any event, was not in effect during 2014.  

Mexico’s point is that the AIDCP-regulated fishing method has long been recognized as 

sustainable – in contrast to the primary fishing methods currently used to supply the U.S. 

market. 

7. With regard to question (c), over the past two years, Mexico’s tuna industry (Pacific 

Alliance for Sustainable Tuna/PAST), which has a fleet of 36 purse seiners, has gone through 

a number of steps that have culminated in the recent recommendation for MSC Certification: 

 PAST entered Full Assessment in November 2014, which was conducted by SCS 

Global Services and which included opportunities for stakeholders like NGOs, 

the industry and government agencies (e.g., the U.S. Marine Mammal 

Commission) to provide input and comments at several stages of the process.  

This process took more than a year. 

 In February 2016, the certification body issued the Public Comment Draft 

Report (PCDR), including the multi-year Client Action Plan, to address the 

conditions for MSC certification identified by SCS Global Services. This 

publication opened the stage for stakeholders to review and comment on the 

document. 

 The certification body and PAST then considered the stakeholder comments and 

revised the PCDR, before issuing on 4 October 2016 the Draft Final Report 

recommending MSC certification for PAST. 

 Should any stakeholders object formally to certification, the matter will go to 

an independent adjudicator to decide if the objection has merit. If it is 

determined to have merit, the objection goes to formal adjudication before a 

final Certification Decision is made, usually within four months. 

 Certification would be for five years and would include a requirement for annual 

audits to ensure continued compliance with the process and commitments.1 

8. MSC certification is science and evidence-based and entirely independent. MSC offers 

the only seafood certification program that is consistent with the UN FAO guidelines and the 

ISEAL Code of Good Practices.2  Earth Island Institute and the labels used by Starkist, Chicken 

of the Sea and BumbleBee are not ISeal certified as compliant with FAO Guidelines. 

9. No FAD or gillnet fishery for tuna has ever been certified, or recommended for 

certification, by the MSC. 

                                           

1  The certification procedure is described in “Get certified! Your guide to the MSC fishery 
assessment process”, available at https://www.msc.org/documents/get-certified/fisheries/get-
certified-a-practical-guide-for-fisheries-low-resolution (Exhibit MEX-88). 

2  See https://www.msc.org/about-us/credibility/how-we-meet-best-practice/?searchterm=iseal 
(Exhibit MEX-89). 
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10. With regard to question (d), as Mexico established in the original dispute settlement 

proceeding,3 the AIDCP is widely recognized for its contributions to sustainable fisheries.  In 

2005, the UN’s Food and Agriculture Organization (FAO) awarded the AIDCP the Margarita 

Lizárraga Medal for serving with distinction in the application of the Code of Conduct for 

Responsible Fisheries.  The FAO stated: 

The AIDCP is an international agreement with the objective of progressively 

reducing dolphin mortality in the tuna purse-seine fishery in the eastern Pacific 

Ocean (EPO), and to ensure the sustainability of tuna stocks and associated 

species in the EPO pelagic ecosystem…. The AIDCP has been an unqualified 

success and has diligently applied the relevant principles set forth in the Code, 

in particular those aspects relating to the precautionary approach and to the 

utilization of fishing gear and techniques which minimize the catch of non-target 

species. The enormous reduction in dolphin mortality attributable to the 

Agreement, while maintaining sustainable fisheries, is a practical, hands-on 

contribution. The results are tangible and measurable. The process established 

by the Agreement is continuous and not a one-off phenomenon. And the 

success of the AIDCP has the potential to be catalytic.4 

11. In 1996, when the U.S. Congress was considering the International Dolphin 

Conservation Program Act (IPCPA) to implement the United States’ commitments in the 

AIDCP, then-Vice President Al Gore sent a letter to Congress that stated: 

I am writing to thank you for your leadership on the International Dolphin 

Conservation Program Act, H.R. 2823. As you know, the Administration strongly 

supports this legislation which is essential to the protection of dolphins and 

other marine life in the Eastern Tropical Pacific. 

In recent years, we have reduced dolphin mortality in the Eastern Tropical 

Pacific tuna fishery far below historic levels. Your legislation will codify an 

international agreement to lock these gains in place, further reduce dolphin 

mortality, and protect other marine life in the region. This agreement was 

signed last year by the United States and 11 other nations, but will not take 

effect unless your legislation is enacted into law. 

As you know, H.R. 2823 is supported by major environmental groups, including 

Greenpeace, the World Wildlife Fund, the National Wildlife Federation, the 

Center for Marine Conservation, and the Environmental Defense Fund. The 

legislation is also supported by the U.S. fishing industry, which has been barred 

from the Eastern Tropical Pacific tuna fishery. 

Opponents of this legislation promote alternative fishing methods, such as “log 

fishing” and "school fishing,” but these are environmentally unsound. These 

fishing methods involve unacceptably high by-catch of juvenile tunas, billfish, 

sharks, endangered sea turtles and other species and pose long-term threats 

to the marine ecosystem.5 

                                           
3  Panel Report, US – Tuna II (Mexico), paras. 7.609, 7.611, 7.682 and 7.685. See also Appellate 
Body Report, US – Tuna II (Mexico), paras. 244 and 260. 

4  U.S. Department of State, Dolphin Conservation Agreement Wins Award at United Nations Food 
and Agriculture Organization, Media Note, November 22, 2005 (Exhibit MEX-90). 

5  Letter from Vice President Al Gore to Representative Hon. John B. Breau (June 3, 1996) (Exhibit 
MEX-91). 
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12. When a group of NGOs initiated a lawsuit in the U.S. Court of International Trade 

challenging the validity of the Department of Commerce’s implementing regulations for the 

AIDCP, another group of NGOs filed a brief as amicus curiae in support of implementation.6  

The brief filed by the Center for Marine Conservation, Environmental Defense, National Wildlife 

Federation, and World Wildlife Fund stated “… setting on dolphins is currently the most 

ecologically viable tuna-fishing method available for use in the ETP.”7  The brief further 

explains: 

FAD and school sets result in the death of large numbers of non-target species 

and juvenile tuna, called bycatch. … Conversely, there is relatively little bycatch 

associated with dolphin sets, because smaller, immature tuna and other small 

fish are unable to keep up with the faster swimming dolphins…. 

As the table at Exhibit 6 illustrates, FAD sets and school sets have dramatically 

higher levels of bycatch than dolphin sets.  Moreover, bycatch associated with 

both FAD and school sets detrimentally affects a variety of other sensitive 

marine species, including endangered sea turtles, sharks, and fish species that 

are critical to the ETP marine ecosystem.8 

The NGO’s amicus brief also states: 

The number of juvenile tuna discarded as bycatch is approximately 20 to 40 

times greater for FAD sets and school sets compared to dolphin sets. According 

to fisheries experts, sets on FADs and schools may have dire consequences for 

ETP tuna populations…. The loss of juvenile tuna too young to spawn could 

remove between 10% and 32% of the total recruitment (i.e. fish added to the 

population through reproduction) of the species…. These levels of bycatch are 

potentially large enough to cause the tuna fishery itself to decline.9 

13. It is therefore unsurprising that the MSC recently has recommended the Mexican ETP 

large purse seine fishery be approved for MSC certification, after a two year independent 

scientific and stakeholder review.10  The request for certification was made by the Pacific 

Alliance for Sustainable Tuna (which represents Mexico’s four largest tuna fishing companies 

representing more than 95 percent of domestic production), and addresses their specific 

fishing practices, including dolphin encirclement; current science; national and multilateral 

regulations and management; and an action plan that will be implemented by the industry to 

respond to issues raised by the review and stakeholder comments.  The MSC certification is 

not finalized, but the fact that the recommendation that has been made is offered as reflecting 

the consistent recognition that the fishery is sustainable. 

                                           
6  This lawsuit was separate from the Hogarth case involving the labeling rules.  It involved the 
elimination of the embargoes on Mexico after it had been certified as complying with the AIDCP, and 
was heard in a different court than the Hogarth case. 

7  Memorandum of Amicus Curiae, filed in Defenders of Wildlife v. Dalton, Court No. 00-02-00060 

(April 27, 2001) at p. 3 (Exhibit MEX-92) (Exhibit MEX-36 in original proceedings). 

8  Ibid., p. 3. 

9  Ibid., p. 3. 

10  SCS Global Services, “MSC Evaluation of the Northeastern Tropical Pacific Purse Seine Yellowfin 
& Skipjack Tuna Fishery: Announcement of Final Report and Determination” (October 2016) (Exhibit 
MEX-93).  



Business Confidential Information Redacted 

United States – Measures Concerning the Importation                      Mexico’s Written Responses to Questions  
Marketing and Sale of Tuna and Tuna Products (WT/DS381/ARB)      Following Arbitrator’s Meeting with the Parties  

Recourse to Article 22.6 by United States  9 November 2016 

 

 5 

14. In the first compliance proceedings, the Appellate Body confirmed that the tuna 

measure “defines what constitutes dolphin-safe tuna products for purposes of the US market” 

and that “the preferences of consumers and retailers in the United States are such that a 

dolphin-safe label has ‘significant commercial value’ in the US market for tuna products,”11 

and “access to the dolphin-safe label constitutes an ‘advantage’ on the US market for tuna 

products by virtue of that label’s ‘significant commercial value’”.12 As in prior stages of this 

dispute, the tuna measure causes detrimental impact to the competitive opportunities of 

Mexican tuna products by excluding them from access to the dolphin-safe label in the US 

market.13 The inability to bear the dolphin-safe label effectively blocks access to the principal 

distribution channels in the U.S. market.14  Under the counterfactual, the tuna measure would 

be withdrawn and Mexican products could bear the AIDCP dolphin-safe label, and thereby 

gain access to the major distribution channels.  The fact that Mexican products are both 

dolphin-safe and sustainable would give Mexican products a marketing advantage.  In fact, 

under the counterfactual the products from most other fisheries non-ETP products would not 

be verifiably caught without harming dolphins, due the lack of certification and tracking and 

verification systems.  Moreover, most such products currently are made with tuna fished with 

environmentally destructive methods such as FADs, longlines and gillnets. 

15. Given the acknowledged U.S. consumer aversion to buying tuna products containing 

tuna caught by “unregulated” dolphin encirclement (both Mexico and the United States agree 

on this factual point), Mexico does not believe that U.S. consumers would buy sustainably 

fished tuna (e.g., MSC certified tuna products) unless, at the same time, they were informed 

that the tuna products contained tuna caught in a AIDCP-compliant manner as verified by the 

AIDCP-certified dolphin-safe label. Thus, Mexico does not assert that “U.S. consumers would 

buy Mexican tuna products with the MSC certification even if the tuna was caught by setting 

on dolphins”. It asserts that U.S. consumers would buy Mexican tuna products carrying the 

AIDCP-certified dolphin-safe label and that the sustainable fishery status of Mexican tuna 

would provide an additional competitive advantage to Mexican tuna products.  The MSC 

certification is simply further evidence of the sustainable status of Mexico’s tuna fishery. 

16. Further information regarding how carrying Mexican tuna products would fully comply 

with the actual, published policies of large U.S. retailers is set out in response to Question 

146(e). 

 With respect to the survey results presented in Exhibits MEX-63 and 71, please 

provide further details of the methodology used, including with respect to 

sample selection. Does Mexico possess more evidence regarding US consumer 

preference on dolphin-safe tuna, other than the surveys contained in the 

mentioned two exhibits? 

17. The evidence of US consumer preference is presented in three surveys. 

18. The surveys were conducted by Public Opinion Strategies, a recognized public affairs 

and market research firm.  The same company conducted both the 2016 survey (Exhibit MEX-

                                           
11 Appellate Body Report, US – Tuna II (Mexico) (Article 21.5 – Mexico), para. 6.3. See also ibid., 
para. 7.41.  

12 Appellate Body Report, US – Tuna II (Mexico) (Article 21.5 – Mexico), para. 7.60. 

13 Appellate Body Report, US – Tuna II (Mexico) (Article 21.5 – Mexico), paras. 7.236, 7.238; 
Appellate Body Report, US – Tuna II (Mexico), paras. 233-240. 

14  See Panel Report, US – Tuna II (Mexico), para. 7.88 (referencing Mexico’s arguments on this 

point). 
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71) and the earlier 2010 survey that is also in evidence (Exhibit MEX-63) and also the original 

2003 survey referenced in Exhibit MEX-71. 

19. The surveys were added to a POS base client’s market survey and were conducted in 

accordance with the statistically-based polling parameters. The surveys were not undertaken 

solely for the purpose of dolphin-safe labelling. Moreover, the surveys were started in 2003, 

long before this dispute was initiated and therefore were not undertaken for dispute 

settlement purposes.  Accordingly, the surveys represent the most credible positive evidence 

regarding consumer preferences related to dolphin-safe tuna products. 

20. As explained in Exhibit MEX-71, the 2016 survey was a nationwide telephone survey 

with a total sample size of 1,000 adult individuals and a margin of error of +/- 3.10 percent. 

It had the following parameters: 

 approximately one half were contacted on landline (550), and one half on 

mobile telephones (450); 

 the sample was equally divided between individuals with Republican, Democrat, 

and Independents; 

 equally divided between women and men; 

 equally divided between white, Hispanic, and African American individuals, and 

individuals of other racial or cultural backgrounds; 

 equally divided between college-educated and non-college educated 

individuals; 

 the questions were randomized; and  

 the survey was equally divided among all adult age groups. 

21. The survey asked the specific questions regarding the meaning of “dolphin-safe” that 

are relevant to this dispute.  Exhibit MEX-63 sets out the wording of questions T2 and T3 

which explicitly ask about whether the term means “[d]olphins were not encircled and then 

released in the capture of the tuna” or “[n]o dolphins were injured or killed in the course of 

capturing tuna”. The same questions were asked in the 2016 and 2003 surveys (see pages 

6-11 of Exhibit MEX-71).  

22. To Mexico’s knowledge this is the only statistics-based evidence available on consumer 

preferences with respect to the meaning of the dolphin-safe label and on US consumer 

preferences regarding dolphin-safe tuna.  Mexico does not possess any additional evidence. 

23. Mexico would like to reiterate that there is a distinction between the preferences of US 

consumers and the preferences of distributors in the principal US distribution channels.  The 

evidence presented in the surveys is the best, if not the only, available positive evidence of 

consumer preferences. As explained in Mexico’s responses to questions 22 and 16 of the 

substantive questions from the Arbitrator, perceptions of U.S. consumer preferences by the 

principal distribution channels in the U.S. market (i.e., retailers and distributors) are skewed 

by the regulated definition of “dolphin safe”.15  Under the counterfactual, this skewing will be 

eliminated and consumers would be fully informed about the difference between AIDCP-

compliant and unregulated dolphin encirclement. It is important that U.S. consumers know 

not only that Mexico’s tuna products contain sustainably fished tuna but also that the tuna is 

caught in a manner that protects dolphins.  Under the counterfactual Mexico would be able to 

accomplish this. 

                                           
15  Responses of Mexico to the Arbitrator’s Questions Concerning Substance, paras. 1-7 and 24. 
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24. Mexico would like to correct a statement made by the United States during the meeting 

with the Arbitrators that relates to the ability of Mexican tuna product producers to 

communicate the dolphin-safe attributes of Mexican tuna.  The United States asserted that 

there is nothing preventing Mexican tuna producers from advertising the dolphin protection 

provided by AIDCP-compliant dolphin encirclement, as long as the information is not in a 

product label.  The U.S. statute provides  

(d) Labeling standard  

(1) It is a violation of section 45 of title 15 for any producer, importer, exporter, 

distributor, or seller of any tuna product that is exported from or offered for 

sale in the United States to include on the label of that product the term 

“dolphin safe” or any other term or symbol that falsely claims or suggests that 

the tuna contained in the product were harvested using a method of fishing 

that is not harmful to dolphins if the product contains tuna harvested … [in a 

manner not approved by the statute]. 

25. Section 45 of title 15 states that “Unfair methods of competition in or affecting 

commerce, and unfair or deceptive acts or practices in or affecting commerce, are hereby 

declared unlawful”.16  The Federal Trade Commission itself, which enforces Section 45, states 

its interpretation of the tuna measure statute as follows: 

The Act makes it unlawful under Section 5 of the Federal Trade Commission Act 

for any producer, importer, exporter, distributor, or seller of any tuna product 

that is exported from or offered for sale in the United States to claim that its 

product is "dolphin safe," if it contains tuna harvested in a manner harmful to 

dolphins as set forth in the Act.17  (emphasis added). 

26. The Federal Trade Commission’s statement is not limited to labels.  No reasonable 

company would assume that the Federal Trade Commission would not prosecute it for making 

statements about dolphin-safe tuna not authorized by the statute that are not contained in a 

label. 

 With reference to Exhibit MEX-45, could Mexico please provide details regarding 

the type of Dolores canned tuna (i.e. yellowfin, albacore, skipjack, mix) that 

Mexilink sold to Kroger in 2003? 

27. The Dolores product sold to Kroger and other retailers in 2003 contained 100 percent 

yellowfin tuna. 

 Exhibit MEX-15 shows that Mexico currently exports canned chunk light 

yellowfin. The Arbitrator understands that this is not the high-end type of canned 

yellowfin that Mexico asserts it would export to the United States in Mexico's 

counterfactual. Could Mexico explain what type of product (high-end or low-end, 

small or large, and other characteristics) the "yellowfin" product in Mexico's 

methodology paper refers to? 

28. The Arbitrator’s understanding is incorrect. 

                                           
16  15 U.S.C. § 45 (Exhibit MEX-126). 

17  Federal Trade Commission, Statutes Enforced or Administered by the Commission (Exhibit MEX-

127). 
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29. There was confusion during the meeting with the Arbitrator regarding what “high end” 

and “high quality” mean in the context of tuna products.  100% yellowfin products – whether 

in “chunk” or “solid pack” form – are higher quality than any product made with skipjack.  To 

illustrate this point, photographs of the yellowfin tuna product exported from Mexico to the 

United States, as well as photographs of the low-quality “chunk light” mixed species product 

offered by the three main products present in the U.S. market, are shown in Exhibit MEX-94.  

A comparison of the “chunk light” product currently sold under a major brand in the United 

States and Mexico’s “chunk light yellowfin” product is shown below (the label “lomo de atún” 

is used in Mexico instead of “chunk light”). 

 

30. The words “chunk light” do not in and of themselves indicate the quality of the tuna 

contained in the product.  They rather are used to comply with regulations mandating how 

tuna products are labelled.  In the United States, the applicable regulations define the different 

forms of product as follows: 

(i) Solid or solid pack consists of loins freed from any surface tissue discolored 

by diffused hemolyzed blood, cut in transverse segments to which no free 

fragments are added. In containers of 1 pound or less of net contents, such 

segments are cut in lengths suitable for packing in one layer. In containers of 

more than 1 pound net contents, such segments may be cut in lengths suitable 

for packing in one or more layers of equal thickness. Segments are placed in 

the can with the planes of their transverse cut ends parallel to the ends of the 

can. A piece of a segment may be added if necessary to fill a container. The 

proportion of free flakes broken from loins in the canning operation shall not 

exceed 18 percent. 
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(ii) Chunk, chunks, chunk style consists of a mixture of pieces of tuna in which 

the original muscle structure is retained. The pieces may vary in size, but not 

less than 50 percent of the weight of the pressed contents of a container is 

retained on a 1/2-inch mesh screen. 

(iii) Flake or flakes consist of a mixture of pieces of tuna in which more than 50 

percent of the weight of the pressed contents of the container will pass through 

a 1/2-inch-mesh screen, but in which the muscular structure of the flesh is 

retained. 

(iv) Grated consists of a mixture of particles of tuna that have been reduced to 

uniform size, that will pass through a 1/2-inch-mesh screen, and in which the 

particles are discrete and do not comprise a paste.18   

31. The Mexican regulations on this subject are generally similar, but the Mexican 

regulations impose higher standards for the Mexican equivalent of “chunk” than do the U.S. 

regulations, as smaller pieces are limited to 30% under the Mexican regulation and 50% under 

the U.S. regulation:   

5.1 Compact or solid (with or without skin): The fish cut into transverse 

segments. The proportion of flaked or loose scraps not exceed 18% of the 

drained mass of the container.  

5.2 pieces or stalks: pieces with a minimum length of 1.2 cm on each side to 

maintain the original structure of the muscle. The proportion of flakes or chunks 

to 1.2 cm below shall not exceed 30% of the drained mass. 

5.3 flakes: particles and pieces mixtures where most of these have maximum 

1.2 cm long. The proportion of fish pieces are smaller than 1.2 cm exceed 30% 

of the drained mass. 

5.4 crushed or shredded:  a mixture of particles of reduced dimensions reduced 

to uniform size in which the particles are separated and do not form a paste.19 

32. It is important to note that the Mexican regulations require that the Mexican version 

of “chunk” – known as En trozos o tronchos – have a higher percentage of larger pieces of 

fish than the U.S. regulations require.  It is also not capable of dispute that yellowfin has a 

                                           
18  21 CFR § 161.190(a)(3) (emphasis added) (Exhibit MEX-95). 

19  In the original Spanish: 

“La presentación del producto debe ser declarada en la etiqueta conforme a las siguientes 
especificaciones: 

5.1 Compacto o sólido (con o sin piel): El pescado estará cortado en segmentos transversales. 
La proporción de hojuelas o trozos sueltos no rebasará el 18% de la masa drenada del envase. 

5.2 En trozos o tronchos: pedazos con una longitud mínima de 1,2 cm en cada lado que 

mantienen la estructura original del músculo. La proporción de hojuelas o trozos inferiores a 1,2 
cm no rebasará el 30% de la masa drenada. 

5.3 En hojuelas: mezclas de partículas y pedazos en donde la mayor parte de éstos tienen como 
máximo 1,2 cm de longitud. La proporción de trozos de pescado de dimensiones inferiores a 1,2 
cm rebasa el 30% de la masa drenada. 

5.4 Triturado o desmenuzado: una mezcla de partículas de pescado reducidas a dimensiones 
uniformes en la cual las partículas están separadas y no forman una pasta.” 

NORMA Oficial Mexicana NOM-084-SCFI-1994, § 5 (emphasis added) (Exhibit MEX-96). 
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superior texture and a better taste than skipjack.  There are no canned tuna products in the 

U.S. market that advertise that they contain skipjack. 

 Does Mexico currently produce, either for export or for domestic consumption, 

canned yellowfin tuna other than in its chunk form, such as fillet in olive oil?   

33. Yes.  Mexico produces and exports “Ventresca” in olive oil, which is “solid” tuna. See 

Exhibit MEX-94. 

 Could Mexico show that there is a premium for canned yellowfin relative to 

canned albacore using data from Exhibit MEX-15? Will Mexico be able to produce 

yellowfin tuna products at a sufficiently low price that would allow Mexico to 

compete with suppliers of albacore tuna products in the US market? Please 

elaborate. 

34. It is possible to find the premium for canned yellowfin tuna relative to canned albacore 

using the data from Exhibit MEX-15. It is possible to find which canned products contain 

albacore tuna by identifying when the form variable contains the word “WHITE.” 

35. Table 1 shows the estimated premium for canned albacore and canned yellowfin tuna 

relative to other canned tuna (almost all skipjack). The regression models are unweighted 

regressions (Standard OLS) and weighted regressions using the number of units sold as 

weight and the total volume sold (measured in kilograms) as weight. The latter weighting was 

suggested by the United States in its oral response to the Arbitrator questions. The relative 

premium for canned yellowfin and canned albacore can be calculated as the difference in their 

premiums relative to skipjack. The weighted OLS clearly show a larger premium is paid for 

canned yellowfin than for canned albacore tuna and hence that U.S. consumers have been 

paying a premium for canned yellowfin tuna compare to canned albacore tuna. 

 

Table 1: Estimated premium for canned yellowfin tuna and canned albacore tuna in the United States 
($/kg) 

 Standard OLS Weighted OLS 
   Number of units as weight Total volumes as weight 

Estimated premium 
($/kg) 12 weeks 52 weeks 12 weeks 52 weeks 12 weeks 52 weeks 

Albacore  5.01** 4.32** 3.43** 3.35** 3.02** 2.92** 
Yellowfin 4.10** 2.96** 6.38** 6.28** 5.66** 5.36** 

** Significant at 1%. * Significant at 5%. 

 

36. The code to perform the regression from the data in MEX-15 is available at MEX-100-

b. 

37. Mexico will be able to sell canned yellowfin tuna on the U.S. market competitively with 

canned albacore tuna. Demonstrating this first requires showing the average wholesale price 

for canned yellowfin tuna in Mexico. Table 2 shows average prices at wholesale for canned 

tuna in Mexico in 2014. Dolores and Herdez solely sell canned yellowfin tuna and have the 

highest wholesale prices. Other brands sell at lower prices because some of the sales from 

these brands also are canned skipjack or mixed products.  

 



Business Confidential Information Redacted 

United States – Measures Concerning the Importation                      Mexico’s Written Responses to Questions  
Marketing and Sale of Tuna and Tuna Products (WT/DS381/ARB)      Following Arbitrator’s Meeting with the Parties  

Recourse to Article 22.6 by United States  9 November 2016 

 

 11 

Table 2: Average wholesale prices by brand in Mexico in 2014 ($/kg) 

Brand Average price ($/kg) Brand Average price ($/kg) 

Herdez 5.48 Calmex 3.83 
Dolores 5.05 Hipermart 3.65 
Baja California 4.80 Guaymex 3.62 
Mazatun 4.77 Marinero 3.58 

Tuny 4.54 Dorado 3.46 
Unitas 4.25 Mar Eden 3.42 
El Marino 4.23 Brunswick 3.39 
Nair 4.21 Ybarra 3.13 
Maratun 4.02 Yabaros 3.08 
El Dorado  3.84 Vigilante 2.97 

 

38. The $5.05/kg from Dolores shows the price that the Mexican canned tuna industry can 

sell canned yellowfin tuna at wholesale. Mexico can export canned tuna to the United States 

duty free at a small charge (transportation cost) of about $0.05/kg (see Exhibit MEX-2 Table 

3). This means that Mexican canned yellowfin tuna can reach the U.S. market at a total cost 

of about $5.10/kg. 

39. Second, demonstrating that canned yellowfin tuna would be competitive on the U.S. 

market with caned albacore tuna requires showing the price of price canned albacore tuna at 

wholesale in the United States. Mexico does not have data that are specific to the wholesale 

market in the United States. It is however possible to find data for imports of tuna by species 

from the U.S. Department of Commerce. Albacore tuna produced domestically by U.S. firms 

should have a very similar price. 

40. Exhibit MEX-101 contains import quantities and prices for tuna products in air tight 

containers (ATC) for 2014. The data allow for the identification of albacore tuna products but 

not for other tuna species. In 2014, the average import price of albacore tuna products in 

ATC was $5.44/kg. Adding to this an average duties rate of 12.56% and an average charge 

of $0.16/kg (Table 3 in Exhibit MEX-2), it gives a total import price of $6.18/kg.20  

41. Comparing the values for Mexican canned yellowfin tuna and albacore tuna in ATC 

shows that Mexico can export to the United States canned yellowfin for about $0.34/kg less 

per kilogram than the import cost of albacore tuna in the United States in 2014 before duties 

and other charges. With duties and other charges, the price of Mexican canned yellowfin tuna 

is $1.08/kg lower than the U.S. import price of canned albacore tuna. 

 The Arbitrator notes Mexico's statement at the meeting with the parties that 

under its counterfactual Mexico could import yellowfin tuna products for 

domestic consumption from ETP countries such as Venezuela, Colombia, and 

Panama. 

a. Does Table 10 in Exhibit MEX-02 provide a full list of countries fishing in the 

ETP from which Mexico could import yellowfin under its economic model? If 

not, please provide the full list of such countries. Please also provide 

information of the volume of their production in this countries; 

b. Do these countries catch yellowfin by setting on dolphins?; and 

                                           
20  The code to calculate these averages is in Exhibit MEX-100-c. 
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c. What is the size (in kilograms) of the yellowfin tuna they catch? Is it the same 

size as the yellowfin caught by Mexican producers? 

42. Table 10 in Exhibit MEX-2 does not provide a full list. Table 3 below shows the catch 

of yellowfin tuna by country and gear in the ETP in 2014:21  

Table 3: Catch of yellowfin tuna by country and gear in the ETP in 2014 (data from Exhibit MEX-103) 

Flag Gear 

Quantity 
(Thousand of 
metric tonnes) 

China Longline 2.12 

Columbia Purse seine 17.22 
Ecuador Purse seine 37.675 
Spain Longline 0.016 

Spain Purse seine 0.768 
Japan Longline 2.652 
Korea Longline 0.704 
Mexico Purse seine 120.996 

Nicaragua Purse seine 8.151 
Other Unknown 0.16 
Other Purse seine 5.733 
Panama Longline 0.108 
Panama Purse seine 19.446 
French Polynesia Longline 0.567 
French Polynesia Unknown 0.473 

Taiwan Longline 0.896 
USA Longline 0.06 
USA Recreational 1.832 
Venezuela Purse seine 22.9 

Vanuatu Longline 0.323 

Note: the quantity is measured in metric tonnes of carcass weight. 

 

43. It is unclear what is meant by the request for “production” of these countries.  The 

above table shows the quantity caught. 

44. Following are the countries in the ETP that had vessels with dolphin mortality limits 

(DMLs) – meaning that they were authorized to make dolphin sets – during 2014:22 

COL  11 

ECU  1  

GTM  1  

MEX  38  

NIC  5  

PAN  10  

VEN  17  

TOTAL  83  

 

                                           
21  The code to produce the table for the catch of yellowfin tuna is in Exhibit MEX-100-d. 

22  International Dolphin Conservation Program, Documento IRP-54-06b (17 Oct. 2013) (Exhibit 
MEX-97. 
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45. Detailed data on the number and quantity of yellowfin tuna caught by each method 

during 2015 was presented by the Scientific Staff of the IATTC to the IATTC Commission on 

7 June 2016, which is in Exhibit MEX-98.23  Based on this data, the per-fish averages are as 

follows:  

2015 Tons # of Tuna Average Weight 

Dolphin Associated Sets 162,595 7,626,232 21.3 kg 

Unassociated Sets (free schools) 38,409 2,644,348 14.5 kg 

Floating Object Sets (FADs) 41,707 16,503,374 2.5 kg 

 

46. It is clear that the size of the tuna caught in dolphin sets is substantially larger than 

tuna caught using FADs. 

 Please explain the evolution of Mexico's capacity in the canning of other types of 

fish, such as sardines, since the 1980s. 

47. The facts and circumstances related to the production capacity for tuna are different 

from those related to other fish species such as sardines and, therefore, the evolution in the 

canning capacities for these other species do not relate or correspond to tuna production 

capacity.   

48. Mexico was unable to gather the necessary data to respond completely to this question 

completely within the timeframe allotted for response to the Arbitrator’s questions.  

49. Mexico participates in the targeted Pacific sardine fishery. The Mexican fishery is 

largely executed by a sardine purse seine fleet, but also includes some artisanal fishing. 

Sardines are processed for fishmeal, which is used mostly as a protein source for chicken and 

pig feed, and for canning for human consumption. In January of this year, PINSA announced 

plans to build a new sardine plant in Sonora to can sardines under the Dolores and Portola 

brands, with eventual plans to export to the United States, Central America, and Europe.24  

The market for sardines is not similar to that for tuna. 

 With respect to paragraph 17 of the United States' opening oral statement at the 

Arbitrator's meeting with the parties, please comment on the United States' 

argument that "[a]s Mexico admits in response to the Arbitrator’s questions 17 

and 72, a supply-side restriction would be accompanied by a significant increase 

in the price of cannery-grade yellowfin in the U.S. market". 

50. First, it is important to put into context the reason for the discussion of the shift in the 

demand versus the shift in the supply. The United States has argued that the explanation for 

the currently small consumption of canned yellowfin tuna in the United States is that the 

demand for canned yellowfin tuna by U.S. consumers has declined since the adoption of the 

                                           
23  See also IATTC, Document IATTC-90-04a (2016), p. 18 (Exhibit MEX-83). 

24  FIS, Pinsa Group invests USD 30 million in sardine plant (Jan. 26, 2016), available at 
http://www.fis.com/fis/worldnews/worldnews.asp?monthyear=1-2016&day=26&id=81889&l 

=e&country=&special=&ndb=1&df=1 (Exhibit MEX-99). 
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tuna measure. However, the United States has not identified a cause for that alleged decline. 

Mexico’s position is that the demand for canned yellowfin tuna by U.S. consumers has not 

shifted since the adoption of the tuna measure but that the supply of canned yellowfin tuna 

to the United States has declined because of the tuna measure. 

51. Note that these claims are about canned tuna in the United States. Prices reported in 

Exhibit MEX-73 are ex-vessel prices. The data in Exhibit MEX-73 do indeed show that the ex-

vessel price for yellowfin tuna declined after the introduction of tuna measure. However, it 

cannot be inferred from this that tuna measure did not cause an increase in the price of 

canned yellowfin tuna in the United States. 

52. In its response to question 72, Mexico explains shifts in the demand and the supply 

depending on what price is observed. Figure 2-8 in Exhibit MEX-73 shows the ex-vessel price 

for yellowfin and skipjack. In its response to question 72, Mexico explains that the price paid 

for frozen yellowfin (i.e. ex-vessel price) can go down in response to the tuna measure. 

Because canneries selling to the United States would only accept tuna caught by not setting 

on dolphins, it means a decline in the demand for yellowfin tuna faced by U.S. vessels. Not 

all U.S. vessels sell exclusively tuna that is meant for the U.S. market. Exhibit MEX-73 on 

page 2-10 describes this and that other conditions on the global tuna market were affecting 

prices: 

After peaking during 1988-89, the average ex-vessel price for all three species 

fell each year during 1990-91. A general increase in the global tuna catch 

coupled with a drop in demand for albacore and yellowfin caught using methods 

harmful to dolphins led to the general drop in prices during the period. 

53. Figure 2-8 in Exhibit MEX-73 does not show the price of for canned yellowfin tuna in 

the United States. But from simple economics, the U.S. price of canned yellowfin tuna 

increased because the tuna measure significantly reduced the supply of yellowfin to the United 

States. In particular, the tuna measure caused an increase in the price of high quality canned 

yellowfin tuna made from large tuna. This is what caused the decline in “consumption” (not 

to be confused with “demand”). 

54. Figure 2-8 in Exhibit MEX-73 shows a general decline in the price of yellowfin tuna 

between 1990 and the middle of 1992. U.S. vessels captured large yellowfin tuna (>20) in 

the ETP by setting on dolphin. But as the figure shows, prices for smaller yellowfin tuna also 

went down between 1990 and the middle of 1992. The downward trend in the prices for all 

yellowfin categories indicate that the decline in the yellowfin prices in figure in Exhibit MEX-

73 shows a negative correlation between the tuna measure and the price of yellowfin tuna. It 

is however not possible to make the causal inference that the tuna measure caused the price 

of yellowfin tuna to decline based on the data in Exhibit MEX-73. 

 Could Mexico comment on paragraphs 94-96 of United States' written 

submission, in particular the United States' assertions that: (i) "[d]olphin safe 

yellowfin canned tuna … is sold in the US market", (ii) "much of the dolphin-safe 

yellowfin produced for the US tuna product market is not marketed as 'yellowfin' 

at all, but sold as 'light meat'" and (iii) "[i]f demand for canned yellowfin tuna 

were strong, dolphin-safe canned yellowfin would sell in higher quantities given 

the available supply of yellowfin caught in dolphin safe manner, but that is not 

the case". 

55. Mexico’s responses to the three elements of this question are as follows: 

56. With regard to question (i), some canned yellowfin tuna is currently sold in the U.S. 

market from non-Mexican suppliers who are allowed to use the dolphin-safe label.  As 
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explained in Mexico’s methodology paper, the product is not widely available because of the 

high cost of yellowfin tuna as an input to the major U.S. suppliers.  They have organized their 

supply chains and production facilities to focus on skipjack, albacore and tongol.25 

57. With regard to question (ii), “light meat” products are not the tuna products at issue 

in this arbitration. This arbitration concerns 100% yellowfin tuna products. Tuna sold as “light 

meat” may contain yellowfin tuna as a component, mixed with other species. Typically, this 

is comprised of juvenile yellowfin that is bycatch from FAD fishing targeting skipjack. The 

juvenile yellowfin is added to the blend with skipjack in order to stabilize the pack and enhance 

the appearance and quality of the “light meat” product. If the pack contained only skipjack it 

would disintegrate into flakes and mush and would not be appealing to U.S. consumers. The 

quality of skipjack meat is extremely low (i.e., mealy), especially when combined with water, 

hydrolyzed protein or other additives, so it must be blended with yellowfin, bigeye or albacore 

meat that holds up well with those additives.  As discussed above, chunk light yellowfin (i.e., 

containing 100% yellowfin) is a much higher quality product than canned tuna sold as “light” 

tuna without identification of any tuna species (meaning that it is primarily skipjack).  

58. With regard to question (iii), this statement is not correct. The United States confuses 

the quantity of consumption of yellowfin tuna with the demand function or “demand curve” 

for yellowfin tuna. The demand curve shows the relationship between the price of yellowfin 

tuna and the quantity consumed. Consumption is the quantity consumed at a given price and 

is determined by the intersection of the demand curve and the supply curve. The U.S. 

statement that “canned yellowfin tuna would sell in higher quantities given the available 

supply of yellowfin tuna” ignores the price of that tuna. Under Mexico’s model, the supply of 

Mexican tuna to the U.S. market would increase therefore reducing the price and increasing 

the consumption. Current yellowfin consumption in the United States is small because it is so 

expensive in the US market. It is priced so high because the supply of canned Mexican 

yellowfin tuna is kept out of the market. 

 With regard to paragraph 82 of the United States' responses to the Arbitrator's 

questions, could Mexico explain why its estimation of 27.5% of consumption of 

yellowfin in the United States can be seen as a realistic figure in the light of the 

evidence on record, specifically Exhibit MEX-63, that suggests that only 6% of 

consumers prefer yellowfin tuna?  Please respond in the light of the United 

States' argument presented in paragraph 57 of the United States' responses to 

the Arbitrator's questions. 

59. The two figures are not comparable. 

60. The United States’ 27.5% figure is incorrect. It should be 21.5%. This figure is from 

page 34 of Mexico’s methodology paper (Exhibit MEX-2), which states “the U.S. consumption 

of canned yellowfin tuna corresponds to 21.5 percent (63,568/(230,746 + 63,568)) of the 

consumption of canned tuna in the United States”. The 21.5% represents the share of the 

U.S. canned tuna market that Mexican yellowfin tuna would hold under the counterfactual. 

61. The 6% figure is from the consumer survey in Exhibit MEX-63. It is the percentage of 

respondents choosing the response “yellowfin tuna” to the question “When purchasing canned 

tuna products, which of the following do you look for”. This is not a measurement of 

preference for canned yellowfin tuna. The 6% figure reflects the high price of yellowfin tuna 

and the corresponding low supply in the U.S. market. U.S. consumers have not been exposed 

to the product due to its unavailability. Both of these realities would change under the 

                                           
25  Exhibit MEX-2, pp. 7-8. 
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counterfactual.  More specifically, the United States has attempted, without basis, to pretend 

that the question asked “which species of tuna tastes best?”. It did not ask that. 

 With reference to paragraph 48 of the United States' responses to the 

Arbitrator's questions, could Mexico comment on the assertion that "Mexico 

exports very little canned tuna to the European and South American markets" 

and that "[t]he failure to compete in Europe is particularly notable given the 

European consumer preference for yellowfin"?  

62. Mexican exports of canned yellowfin tuna to the EU market are subject to: (i) a tariff 

rate quota (TRQ) comprising an over quota tariff of 24% and an in-quota tariff of 6.8% for a 

volume in 2014 of between 8500 tonnes and 9000 tonnes; (ii) higher transportation costs; 

(iii) large established supply of yellowfin tuna from the fleets of Spain, Italy, Portugal and 

France; (iv) unlimited duty-free treatment given by EU to certain other countries;26 and (v) 

the EU fleets receive billions in subsidies from the EU and member states.27 

63. Mexico’s exports to South American markets are limited because of a large, established 

supply of tuna in those markets (e.g., from the fleet of Ecuador). 

 

With regard to paragraph 106 of the United States' responses to the Arbitrator's 

questions, could Mexico comment on the United States' assertion that, due to the 

failure of the separability condition, "albacore and generic lightmeat tuna do not 

fall into the category of products that can properly be aggregated into a 

composite commodity, vis-à-vis yellowfin"? 

64. In its response, the United States confuses the concepts of aggregation and 

separability. The United States begins by discussing the concept of aggregation in a correct 

way. Aggregating different products together does require some conditions to hold. But then 

the United States mixes the concept of aggregation with the concept of separability, which is 

a very different concept. Separability refers to whether it is possible to consider a subset of a 

good without considering a third good or even all other goods in the economy. It is an 

assumption that is often made in empirical work in economics. 

65. The question at issue here is whether aggregation across products is possible for 

canned skipjack tuna and canned albacore tuna. That is, is it possible to create a composite 

commodity called “canned generic tuna” that correctly represents the aggregate of canned 

skipjack tuna and canned albacore tuna? The composite-good theorem described by J.R. Hicks 

in 1939 states that a group of goods for which prices change proportionally can be treated as 

a single good.28 This is the response that was given by Mexico to Question 38. Changes in the 

price of canned skipjack and canned albacore tuna would be brought about by a decline in 

the price of canned yellowfin tuna from an increase in its supply. The consumption of both 

canned skipjack and canned albacore would decline in response to the decline in the price of 

canned yellowfin tuna. Exhibit US-8 in table 6 provides evidence for that, as the values for 

the cross-price elasticity of canned skipjack and canned albacore are positive with respect to 

canned yellowfin (i.e. they are substitute goods to canned yellowfin tuna). 

66. Separability means that it is possible to ignore all other products (e.g., salmon and 

other fish products). In the case of the partial equilibrium model, it means that it is possible 

                                           
26  Exhibits MEX-105-a to d. 

27  The European Fisheries Fund (EFF) (2007-2013) (Exhibit MEX-129). 

28  J.R. Hicks, Value and Capital (1939), pp. 312-13 (Exhibit MEX-86).  
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to ignore all other products on the U.S. market. This is again an assumption that is regularly 

made in partial equilibrium model. 

 

With reference to paragraph 90 of the United States' responses to the 

Arbitrator's questions, could Mexico explain how the evidence that Mexico's 

exports of tuna to the United States represented 3.4% of United States' imports 

is consistent with its assumption that Mexico does not export to the United 

States? Why is this percentage deemed to be "de minimis"? 

67. The model in Mexico’s methodology paper is not based on the assumption that “Mexico 

does not export to the United States”, as the United States alleges.   

68. At 3.4% of U.S. imports, or about 1.7% of U.S. consumption of canned tuna, Mexican 

exports to the U.S. market are de minimis. The limited exports are destined for a specialty 

market segment outside the major distribution channels. As established in the previous 

proceedings, the tuna measure prevents Mexican tuna products from being sold in the major 

distribution channels. This dispute and Mexico’s methodology paper concern access to those 

channels. The de minimis exports are, therefore, not relevant to measuring the level of 

nullification or impairment. 

 

In Mexico's view, would US consumers buy tuna with an AIDCP dolphin-safe 

label if they were made aware that the tuna used in the product was caught by 

setting on dolphins? How likely is it that consumer perception regarding setting 

on dolphins would change in the short run? 

69. Yes. Consumers would buy tuna products with the AIDCP-certified label if they were 

made aware of all of the attributes of the fishing method, including that it involves encircling 

dolphins and safely releasing them, the sustainability of the fishing method for dolphin 

populations, tuna stocks, and the marine ecosystem, the special protections in place for 

dolphins, the observer verification that no dolphins were killed or seriously injured, and the 

proven results of the AIDCP in reducing dolphin mortalities to de minimis levels. As Mexico 

has repeatedly stated throughout this dispute, it is essential that U.S. consumers be allowed 

to know the difference between unregulated and AIDCP-compliant dolphin encirclement and 

how the latter protects dolphins. The confirmation of the sustainability of the fishing method 

by a MSC Certification and label will be an added benefit in the future. 

70. Mexico’s counterfactual does not assume that consumer perceptions would change and 

therefore the question about change in the short run is not relevant to Mexico’s model. Rather, 

Mexico’s methodology paper assumes that U.S. consumers would be provided with full 

information on the tuna products so that they could immediately begin to make decisions 

based on their existing perceptions.  

71. U.S. consumer preferences today, and at the time of the expiry of the RPT, are shown 

in a September 2016 consumer survey in Exhibit MEX-71, the earlier 2010 survey (Exhibit 

MEX-63) and the original 2003 survey referenced in Exhibit MEX-71. According to the surveys, 

a majority of Americans believe that “dolphin safe” means that no dolphins were injured or 

killed in the course of capturing tuna, and that the definition of “dolphin safe” should be that 

no dolphins were injured or killed in the course of capturing tuna. Moreover, an overwhelming 

number of adults believe that it is important to have environmentally-sustainable seafood 

products that ensure the health of the whole ecosystem, including dolphins, and not just the 

health of dolphins in particular. Thus, if the tuna measure permitted U.S. consumers to be 

fully informed of the environmental virtues of AIDCP-compliant fishing and the disadvantages 
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of alternative fishing methods and regulatory schemes, they would prefer tuna products 

containing tuna caught in the manner used by the Mexican tuna fleet. No change in consumer 

preferences is contemplated. What is contemplated is a change in the government’s and 

retailers’ perceptions of consumer perceptions.  

72. Mexico’s responses to questions 74 and 75 also explain U.S. consumer perceptions 

and how those perceptions will result in increased sales of Mexican tuna products if full 

information is provided to U.S. consumers. 

73. At the distributor level, Mexico notes that during the brief time frame when the tuna 

measure allowed the AIDCP dolphin-safe definition to apply (i.e., January 2003), a US 

distributor of Mexican tuna products was able to import Mexican tuna products with a dolphin-

safe label to a large US grocery chain.29 Mexican producers would be able to sell their tuna 

products in the U.S. market if they were able to use the AIDCP-certified dolphin-safe label.30 

This would enable them to explain the meaning of the AIDCP label to U.S. retailers and 

consumers and to explain the success of this award-winning environmental agreement in 

protecting dolphins.31 

 

Are the other ETP countries from which Mexico argues can buy yellowfin tuna for 

domestic consumption subject to an embargo by the United States? If so, would 

NAFTA rules allow Mexico to process the yellowfin imported from these countries 

into tuna products and export such products to the United States? Could Mexico 

explain why its canneries do not currently process yellowfin tuna from Ecuador 

or any other ETP countries and sell it as dolphin-safe tuna to the United States? 

Could Mexico explain how its calculation of the level of nullification or 

impairment would change quantitatively, if the model assumed that US 

consumers could buy canned yellowfin also from those ETP countries?  

74. Yes, the Mexican industry can buy yellowfin tuna for domestic consumption where the 

tuna is embargoed by the United States, as the tuna would not be re-exported to the United 

States.  

75. The Mexican industry would not be able to use yellowfin tuna from an embargoed 

country such as Venezuela in products exported to the United States.  The applicable U.S. 

rules state: 

(6) Scope of embargoes - 

(i) ETP yellowfin tuna embargo. Yellowfin tuna or products of yellowfin tuna 

harvested using a purse seine in the ETP identified by an HTS number listed in 

paragraph (f)(2)(i) of this section may not be imported into the United States 

if such tuna or tuna products were: 

(A) Harvested on or after March 3, 1999, the effective date of section 4 of 

the IDCPA, and harvested by, or exported from, a nation that the Assistant 

Administrator has determined has jurisdiction over purse seine vessels of 

                                           
29  See Panel Report, US - Tuna II (Mexico), para. 4.247. See also Mexico’s written submission in 
this Arbitration, para. 92 and Exhibit MEX-45 (BCI). 

30  Confidential Affidavit, Exhibit MEX-106 (BCI).  

31  Evidence has previously been submitted that being able to use a dolphin-safe label to counter the 
misconceptions created by EII would be valuable. See Mexico’s written submission in this Arbitration, 
para. 109 and Exhibit MEX-36 BCI, para. 7. 
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greater than 400 st (362.8 mt) carrying capacity harvesting tuna in the 

ETP, unless the Assistant Administrator has made an affirmative finding 

required for importation for that nation under paragraph (f)(8) of this 

section; 

(B) Exported from an intermediary nation, as defined in Section 3 of the 

MMPA, and a ban is currently in force prohibiting the importation from that 

nation under paragraph (f)(9) of this section; ….32  (emphasis added) 

The list of products containing yellowfin that are covered and require the submission of the 

Form 370 Fisheries Certificate of Origin identifying the source of the tuna expressly includes 

canned tuna.33 

76. Thus, the Mexican industry could not process yellowfin tuna from embargoed countries 

for export to the United States even though such tuna would be eligible for duty-free 

treatment under the NAFTA as a product of Mexico. The embargo extends to tuna products 

produced from tuna caught by embargoed countries.  

77. Accordingly, there would be no basis for the model to assume that U.S. consumer 

could buy canned yellowfin tuna where the tuna was sourced from an embargoed country.  

Mexico’s model is based on the assumption that only yellowfin tuna caught by the Mexican 

fleet would be used in tuna products exported to the United States. 

With reference to Table 11 of Exhibit MEX-02, could Mexico explain how the 

parameters t, tus and tmx have been sourced from Exhibit MEX-04? 

78. The data in Exhibit MEX-4 are available in the excel file in Exhibit MEX-103. From that 

file, the R code in Exhibit MEX-100-e shows how to convert the data into a usable format and 

produces the data for Table 3 of Exhibit MEX-2.  

79. The values for t is the charge (i.e. transportation cost) for U.S. imports of canned 

Mexican tuna as calculated in Table 3 of Exhibit MEX-2. The value of tus is the average charge 

in Table 3 for all U.S. imports of canned tuna. Whether including or excluding Mexico in the 

calculation of the average charge, the average charge rounds to $0.16/kg. 

80. The charge for Mexican imports of canned tuna (tmx) is assumed equal to the U.S. 

charge (i.e. tus = tmx = 0.016). This is a reasonable assumption because of Mexico’s proximity 

with the United States. It is therefore expected that the transportation cost for Mexican 

imports of canned tuna should be very similar to the transportation cost for U.S. imports of 

canned tuna. 

With reference to page 17 of Exhibit MEX-02, where Mexico explains that "[t]he 

low consumption of yellowfin tuna in the data does not reflect its high price but 

rather its lack of availability", could Mexico explain what it means when it says 

"in the stores where it is offered, canned yellowfin tuna is priced to compete 

with other canned tuna products" (ibid., emphasis added)?  

81. Shelf space in a grocery store is valuable. If a product does not sell in sufficient 

quantity, stores typically stop carrying that product and use the shelf space for another 

product. 

82. Canned yellowfin tuna is not offered in all grocery stores in the United States. The 

stores that carry canned yellowfin tuna must sell sufficient quantities of it to be worth using 

                                           
32  50 CFR § 216.24(f)(6) (Exhibit MEX-107). 

33  50 CFR § 216.24 (f)(2)(i)(B) (Exhibit MEX-107). 
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that shelf space. So at the stores that carry canned yellowfin tuna, it is sold at a relatively 

competitive price with other canned tuna products so that is sells in sufficient quantities to 

justify the shelf space. 

83. The situation observed is one where the total volumes of canned yellowfin tuna in the 

United States are relatively small compared to skipjack and albacore canned yellowfin tuna 

because canned yellowfin tuna is not sold in all stores but it is priced competitively with other 

canned tuna in the stores where it sells. An alternative situation which is not currently 

observed, for the sale of the same quantity of canned yellowfin tuna, would be the widespread 

distribution of canned yellowfin tuna in all stores but where canned yellowfin tuna is priced at 

the higher price. In such a situation, the sale volumes of canned yellowfin tuna would reflect 

its higher price rather than its lack of availability. 

With regard to page 21 of Exhibit MEX-02, could Mexico explain how Mexico 

chose the parameter s=1 in the base case? Mexico explains that with s=1 "88 % 

of consumers are willing to pay a premium for canned yellowfin tuna over generic 

tuna". How does the evidence before the Arbitrator support this assumption? In 

particular, could Mexico explain how this value for s relates to its assertion in 

footnote 19 of Exhibit MEX-02 that "2/3 of the canned tuna consumed in Mexico 

is yellowfin" (ibid.) 

84. The value of the parameter s is selected to equal 1. There is no information to inform 

the value of that parameter. Assuming that s=1 is common in the empirical literature for 

logistic regression model. 

85. The value of s=1 is assumed but sensitivity analysis is performed in Mexico’s 

methodology model to check how the export loss change with respect to the value of the 

parameter s. Figure 5 in Exhibit MEX-2 shows that the export value grows with respect to the 

size of s. Such sensitivity analysis is standard procedure in simulation models over values of 

parameters for which the value is not known with certainty (see page 139 of Exhibit US-57). 

Note that Exhibit MEX-2 also offers sensitivity analysis with respect to the elasticity of demand 

in Figure 3 and with respect to the mean willingness to pay in Figure 4. 

86. The Figure below shows the distribution of willingness to that is used in Exhibit MEX-

2. The vertical axis is the share of consumers who purchase canned yellowfin tuna as opposed 

to canned generic tuna. On the horizontal line is the premium for canned yellowfin tuna 

measure as the difference between the price of canned yellowfin tuna and the price of canned 

generic tuna. As expected, the share of consumers who purchase canned yellowfin tuna 

declines as the premium for canned yellowfin tuna increases. Observe that at a premium pf 

$2/kg, 50 percent of consumers purchase canned yellowfin tuna and 50 percent purchase 

canned generic tuna. 

87. The figure also shows that 88 percent of consumers purchase canned yellowfin tuna 

when the premium equals $0/kg. Relating to the willingness to pay for canned yellowfin tuna 

in Mexico, the premium for canned yellowfin tuna observed in Mexico was $1.10/kg with an 

observed consumption share of about 2/3 (Footnote 19, Exhibit MEX-2). With the assumption 

that the mean willingness to pay equals 2 and that s=1, Figure 1 shows that at $1.10/kg 

premium that 71 percent of consumers purchase canned yellowfin tuna. This is closed to the 

observed share of 66 percent. 
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Distribution of willingness to pay for canned yellowfin tuna 

 

In its model, Mexico assumes a duty rate for imports of generic tuna of 20%. 

Could Mexico explain why its model does not account for the imposition of the 

same import duty on imports of yellowfin from other ETP countries in its 

counterfactual? Could Mexico provide information on its import duties by HS 

code (using the HS codes in Table 9 of Exhibit MEX-02)? 

88. Exhibit Mex-24 shows that Mexico’s own MFN duty rate for canned tuna is 20 percent.  

Exhibit MEX-108 shows that the MFN duty rate for unprocessed tuna is zero.34 The price of 

raw yellowfin tuna from other ETP countries is not specified in the model. It is assumed that 

because Mexico is located near other ETP countries and because it has an installed capacity 

to can yellowfin tuna, and because of the increase in the price of canned yellowfin with the 

removal of the tuna measure, that import of raw tuna for processing in Mexico would be highly 

profitable even if the price of that raw yellowfin tuna increases. 

 

With reference to footnote 19 of Exhibit MEX-02, could Mexico explain more 

clearly why the average premium (estimated to be equal to USD 1.10/kg) is 

smaller than the assumed premium that the average consumer is willing to pay? 

89. Consumers’ average willingness to pay refers to their preferences for canned yellowfin 

tuna and canned generic tuna. These preferences are expressed in $/kg so that is can be 

compared against the price premium observed in the canned tuna market. The premium 

observed on the market is given by the intersection of the demand and the supply and 

                                           
34  Decreto (18 June 2007), tariff subheadings 0302.31-39, 0303.41-49 (Exhibit MEX-108). 
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measured based on market prices. This premium will vary in function of the market conditions 

observed in the tuna market. 

90. To explain the intuition of how preferences are modelled, consider what might be a 

more relatable example with cars. Consider a Mercedes car (a high-end luxury car) and a 

Volkswagen car (a regular, non-luxury car) of the same size. If the Mercedes car and the 

Volkswagen car sell at the same price, virtually all consumers will choose to purchase the 

Mercedes car because it is more luxurious and more comfortable. If the price of the Mercedes 

car is higher than the Volkswagen car, then not all consumers will choose to purchase the 

Mercedes car and a positive share of consumers will choose to purchase the Volkswagen car. 

Some consumers do not value much the luxury attributes of the Mercedes car so that when 

its price is slightly above the price of the Volkswagen car they will choose to purchase the 

Volkswagen car. Other consumers may significantly value the luxury attributes of the 

Mercedes car so that even if its price is high above the price of the Volkswagen car they will 

still choose to purchase the Mercedes car. 

91. Suppose that if the price of the Mercedes car is $10,000 more than the price of the 

Volkswagen car and that 50 percent of consumers purchase the Mercedes car and 50 percent 

purchase the Volkswagen car. The implication is that the mean willingness to pay for the 

Mercedes car over the Volkswagen car equals $10,000. This value is not necessarily the 

observed price difference observed in the market. Suppose that the observed price difference 

is $20,000. Because $20,000 is above $10,000, less than half of the consumers will choose 

to purchase the Mercedes car. This could be, for example, that 20 percent of consumers 

choose the Mercedes car over the Volkswagen car of the premium is $20,000. If the observed 

premium for the Mercedes car is less than $10,000, then more than half consumers will choose 

to purchase the Mercedes car. 

92. The intuition is the same for canned yellowfin tuna and canned generic tuna. The mean 

willingness to pay for canned yellowfin tuna is $2/kg. If the observed premium for canned 

yellowfin tuna is below the mean willingness to pay, then more than half consumers purchase 

canned yellowfin. This is the situation observed in Mexico. At an observed market premium 

of $1.10/kg, because is less than $2/kg, more than half consumers select to purchase canned 

yellowfin tuna.  

With regard to page 17 of Exhibit MEX-02, could Mexico explain why "the AVC 

per UPC [of, respectively, 6.65 % and 5.98 % for yellowfin, and 15.70 % and 

14.59 % for generic tuna, in the 12-week and 52-week dataset] does not provide 

a complete picture of the rarity of canned yellowfin in US stores"? Could Mexico 

also address whether, if this is the case, estimates of the price premium based 

on the same dataset (Exhibit MEX-15) are reliable?   

93. The average % AVC can be thought as the % of stores selling a product but with larger 

stores being weighted more heavily.35   For example, a 6.65% value can be thought as the 

canned yellowfin products being available on average in 6.65% of the stores. This compares 

to an average of 15.70% for canned generic tuna products. This means that on average that 

canned generic tuna products are available in 2.36 times (15.70%/6.65%) as many stores as 

canned yellowfin tuna products in the 12-week dataset. In the 52-week dataset, canned 

generic tuna is available in 2.44 times (14.59%/5.98%) as many stores as canned yellowfin 

tuna.  

                                           
35  See CPG, The 2nd Most Important Measure: % ACV Distribution, available at 

http://www.cpgdatainsights.com/distribution/2nd-most-important-part1/ (Exhibit MEX-109). 
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94. The measures above are on a per-product basis and what they do not account for is 

that there are many more generic tuna products than canned yellowfin tuna product. That is, 

in a store where a canned yellowfin tuna product is available, there will be many more canned 

generic tuna products. From page 17 in Exhibit MEX-2, in the 12-week datasets there are 56 

different UPCs for canned yellowfin tuna while there are 573 different UPCs for canned generic 

tuna. This means that there are 10.2 times (573/56) more canned generic tuna products than 

there are canned generic tuna products. Similarly, in the 52-week dataset, there 62 different 

UPCs for canned yellowfin tuna and 636 different UPCs for canned generic tuna. This means 

that canned generic tuna product outsize in numbers canned yellowfin tuna by a factor of 

10.2 to 1 (636/62). 

95. It is, of course, possible to estimate a premium based on the data in Exhibit MEX-15. 

But what matters is how to interpret the estimated premium? On page 20 of Exhibit MEX-2, 

it is written: 

Overall, these results show that consumers significantly value canned yellowfin 

tuna over canned generic tuna. However, the estimated premium cannot be 

interpreted as the average premium that consumers are willing to pay for 

yellowfin tuna. 

From the regression results, there is no doubt that U.S. consumers are willing to pay a 

premium for canned yellowfin. But this estimated premium is not the premium that consumers 

are willing to pay on average for canned yellowfin tuna.  

96. Exhibit US-17 shows, based on data from Exhibit MEX-15, that U.S. consumption share 

of canned yellowfin tuna equals 1.2%. Based on this, one possible interpretation of the 

estimated premium is that 1.2% of U.S. consumers are willing to pay at least of as much as 

the estimated premium for canned yellowfin tuna of $4.65/kg (ignoring the estimated 

premium for the form as discussed on page 19 of Exhibit MEX-2). This would be the correct 

interpretation if canned yellowfin tuna was distributed as widely as canned generic tuna. 

Because canned yellowfin tuna is distributed in fewer stores than canned generic tuna, the 

estimated premium is underestimated. That is, more than 1.2% of U.S. consumers are willing 

to pay a premium of at least $4.65/kg (ignoring the premium for the form). Accordingly, 

preferences in Mexico’s Methodology paper are calibrated such that 6.6% of consumers are 

willing to pay a premium of $4.65/kg (p. 20 of Exhibit MEX-2). 

 

With reference to paragraph 143 of Mexico's written submission, could Mexico 

clarify how it calculates the own-price elasticity for generic tuna and yellowfin 

tuna at the solution of the model? Please provide the programme file for this 

calculation.  

97. The elasticities can be calculated by applying the usual expression for demand 

elasticity using equations (16) and (17) in Exhibit MEX-2. 

98. The R code in Exhibit MEX-100-f, along with the code in Exhibit MEX-100-g, calculates 

the own-price elasticities of demand for canned yellowfin tuna and canned generic tuna. The 

partial derivatives are taken numerically using the numDeriv package to avoid analytical 

mistakes in taking the partial derivatives. The results are those shown in paragraph 143 of 

Mexico’s written submission. 

With reference to footnote 204 in paragraph 105 of the United States' written 

submission, could Mexico comment on: 
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a. the results of Exhibit US-08, finding that the own-price elasticity of 

conventional skipjack is -1.188, and that the own-price elasticities of 

skipjack and yellowfin tuna cans are -1.910 and -1.646, respectively; 

and 

99. The reported elasticities reported in Exhibit US-8 are compensated (Hicksian) elasticity 

of demand. Because the expenditure elasticities in Tables 5 and 6 of Exhibit US-8 are positive, 

it means that the compensated demand elasticities are closer to zero than the Marshallian 

elasticities. Elasticities that are usually used in simulation models are Marshallian elasticities.  

100. Note that estimated elasticities for canned skipjack and canned yellowfin tuna are 

based on data limited to sales in natural supermarkets. These elasticities are therefore not 

representative of all sales of canned tuna in the United States but only of sales in selected 

specialty stores. 

b. paragraph 85 of the United States' responses to the Arbitrator's 

questions. 

101. First, there is no such a thing as short run elasticity of demand. It is indeed never 

mentioned in Exhibit US-8. 

102. Given that the elasticities estimated in US-8 are compensated elasticities and that their 

estimations are based on data from specialty stores, it is not surprising that their values are 

smaller than those in Mexico’s model. 

103. The results in Exhibit US-8 should be taken as evidence that the demand for specific 

canned tuna product is elastic. These estimates are conditional on the stores for which data 

are recorded, the data point at which they are measured and the demand model used. They 

are not representative of the demand for canned tuna in the United States and do no discredit 

the calibration of Mexico’s model. 

104. Mexico’s calibrated model yields larger values for the elasticity of demand (i.e. more 

elastic demand) than the values estimated in Exhibit US-8. But while the United States argues 

in paragraph 85 of its responses to the Arbitrator’s questions that the elasticities should be 

those in Exhibit US-8, hence implying that the demands in Mexico’s Methodology model are 

too elastic, it also states in paragraph 146 of the same document “In the U.S. market, the 

fact that consumers of canned tuna are highly sensitive to price (and unusually so, compared 

to other markets)…” In light of this, the elasticity values in Mexico’s methodology model 

appear to be a very good compromise between the two opposite statements from the United 

States. 

With regard to paragraph 144 of Mexico's written submission, could Mexico 

provide evidence from economic literature in support of its assertion that "[t]he 

intensity parameters, and the value assigned to them, is the normal way of 

calibrating demand"? With reference to paragraph 101 of the United States' 

responses to the Arbitrator's questions, could Mexico comment on the United 

States' assertion that "the assumption that they [generic and yellowfin tuna] 

have the same demand parameters is not reasonable"? 

105. The theory from which the demand equations in Mexico’s Methodology paper is for 

vertically differentiated products (see e.g. Tirole (1988) in Exhibit MEX-10). The theory is 

clear that the strength of the demand, from the intensity parameter, is the same for two 

vertically differentiated products. 
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106. The intuition behind the demand model used on Mexico’s Methodology paper can be 

thought in two steps. In the first step, consumers demand canned tuna, regardless of the 

species and other product characteristics. It is in this first step that the intensity of the 

demand for canned tuna is determined. In the second stage, consumers decide which type of 

canned tuna they wish to purchase, generic or yellowfin canned tuna in Mexico’s model. The 

intensity of the demand for canned tuna, determined in the first stage, does not change in 

function of the type of tuna that is selected in the second stage. 

107. The model used in Mexico’s Methodology paper follows earlier literature, some of which 

has been cited by Mexico (i.e. Tirole (1988) in Exhibit MEX-10, Anderson (2012) in Exhibit 

MEX-11 and Mussa and Rosen (1978) in Exhibit MEX-85). Models of demand for vertically 

differentiated products have been used in several studies in agricultural economics, in 

particular in studies of the economics of GMOs (e.g. Fulton and Giannakas, 2004 (Exhibit 

MEX-110) and Sobolevski, Moschini and Lapan, 2005 (Exhibit MEX-111)) and see Saitone and 

Sexton (2010) (Exhibit MEX-112) for a review. Similar models have also been used in studying 

demand for different types of gasoline (e.g. Anderson, 2012 (Exhibit MEX-11) and Pouliot and 

Babcock 2014, 2016 (Exhibit MEX-114)).  

108. The model in Mexico’s Methodology model follows the theory from existing literature. 

The derivation of the model in Exhibit MEX-2 clearly shows that the intensity parameter is the 

same for the two types of canned tuna considered. 

With regard to paragraph 174 of Mexico's written submission, could Mexico 

explain what are the "market forces" to which it is referring?  

109. There may be several market forces that could explain why canned yellowfin tuna is 

not exported to the United States in significant quantities from South East Asia and other 

regions of the world. These include transportation costs, exchange rate, domestic preferences, 

industry structure, vertical integration, import duties and technical restrictions (e.g. food 

safety) for the export of canned tuna to the United States 

110. Paragraph 174 discusses that there were market conditions in 2014 such that export 

quantities of canned yellowfin tuna to the United States were small. This is observed in the 

data. The conditions that caused the small export volumes of canned yellowfin tuna to the 

United States would remain under the counterfactual where the tuna measure is removed. 

The tuna measure does not materially affect exports of canned yellowfin tuna from countries 

other than Mexico. This means that the export volumes of canned yellowfin tuna to the United 

States from these countries would not be directly affected by the tuna measure as whatever 

conditions that explain why they are currently small. 

 With regard to footnote 289 of the United States' responses to the Arbitrator's 

questions, could Mexico justify its using weighted-OLS estimates for the 

calculation of US consumers' willingness to pay? Could Mexico explain the large 

differences between the results obtained under weighted and unweighted 

estimates? Could these large differences reflect model misspecification? (The 

problem of model misspecification has been discussed in publicly available 

literature. For example, Cameron and Trivedi (2010), "Microeconometrics Using 

Stata", Stata Press, at page 114, state that "[b]ig differences between weighted 

and unweighted regressions would indicate that E(u/x)≠0 because of model 

misspecification".)  

111. The weighted OLS is the correct way to proceed to estimate the premium that had 

been paid in the United States for canned yellowfin tuna. The table below shows the reason 

for weighted the regressions. Observe that the first two products sold at more than 2 million 
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units while the product occupying the 121st rank sold for less than 500 units. An unweighted 

regression considers equally all products regardless of the number of units that they sold. 

This does not provide a representative picture of the U.S. markets as some products are sold 

thousand more times than others. A weighted regression accounts for the number of units 

sold, giving more weights to products that sell more. 

 

Selected data from MEX-15 (East South Central Division - XAOC) 

Rank # Product UPC 

Sales 

dollars (12 
week) 

Sales units 
(12 week) 

Average 

unit price 
(12 week) 

1 CTL BR TUNA WTR CHK LT 5 OZ 977582884748 2,262,668 3,124,291 0.72 

2 STR-KST WTR CHK LT  5 OZ 008000000673 2,101,599 2,403,364 0.87 
3 CTL BR TUNA WTR CHK LT 6 OZ 987582803056 154,608 249,829 0.62 

…      

120 
WILD PLANET LS CHK WHT WILD 
5 OZ 

082969600054 22,676 5,463 4.15 

121 GEFEN WTR CHK LT 6 OZ 071006911360 489 381 1.28 

122 
BB-PF OLIVE OIL SLD FLT LT YF 5 
OZ 

008660000027 15,926 7,961 2.00 

 

112. The large differences in the results between unweighted and weighted regressions 

simply come from the very large differences in the number of units sold for different products. 

A regression that considers all products equally will yield very different results than a weighted 

regression when some products sell thousand times more than others. 

113. The large differences do not reflect misspecification. The quote that the Arbitrator 

provides is a section of the text in Cameron and Trivedi (2010) (Exhibit MEX-115)) about 

using weights in structural models. The regression in Exhibit MEX-2 is not a structural model. 

Exhibit MEX-2 says on page 20:  

Overall, these results show that consumers significantly value canned yellowfin 

tuna over canned generic tuna. However, the estimated premium cannot be 

interpreted as the average premium that consumers are willing to pay for 

yellowfin tuna. 

A structural interpretation of the regression would have meant that the coefficient for the 

premium for yellowfin would be interpreted as consumers’ willingness to pay. Mexico never 

made this claim. 

114. It is clearly explained in Cameron and Trivedi (2010) that weighted regression should 

be used if a census parameter estimate is desired. This is the objective of the regression for 

the premium paid for canned yellowfin tuna in Mexico’s methodology. The regression 

summarizes the data and is not a structural model.  

 

 Could Mexico explain whether the United States' demand could be 

parameterized following the same methodology that Mexico uses to 

parameterize Mexico's demand? If so, could Mexico explain whether the data 

presented by Mexico in Exhibit MEX-15 or other data before the Arbitrator could 

be used to infer the consumption shares of yellowfin and generic tuna in the 

United States?  
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115. The U.S. demand for canned tuna and the Mexican demand for canned tuna are 

calibrated in similar ways. The difference is that the calibration of the demand equations for 

canned tuna in Mexico is done conditional on the assumed distribution of the preferences for 

canned generic and canned yellowfin tuna. 

116. A similar calibration could be done for the U.S. demand if it were possible to observe 

or calculate U.S. wholesale prices for canned generic tuna and canned yellowfin tuna. 

However, this alternative calibration would yield only a marginal difference compared to the 

calibration in Mexico’s Methodology paper. As US-17 shows based on the data in MEX-15, the 

consumption share or canned yellowfin tuna in the United States in 2014 equals only 1.2%. 

This means that the calibration is performed using a quantity of tuna in the United States that 

is no more than 1.2% too large. The impact on the model’s results would be marginal. 

 With reference to paragraphs 146-147 of the United States' responses to the 

Arbitrator's questions, could Mexico comment on the United States' assertion 

that "the distributions in the U.S. and Mexican market should not be the same. 

In the U.S. market … an exponential distribution is likely closer to accurate than 

a logistic distribution… A logistic distribution seems more appropriate for 

Mexican willingness to pay"? 

117. The argument that the United States brings to argue for an exponential distribution to 

model U.S. preferences for canned is that the U.S. demand is highly sensitive to price. The 

argument does not hold because the demands in Mexico’s Methodology model are already 

elastic. Paragraph 143 of Mexico's written submission shows an own-price elasticity of demand 

for canned generic tuna of -2.51 and an own-price elasticity of demand for canned yellowfin 

tuna of -6.47. 

118. Using the logistic distribution is a reasonable approach. Given the large number of U.S. 

households, it is expected following the central limit theorem that the distribution of 

preferences is bell-shaped (like the logistic distribution) and at the limit follows a normal 

distribution. Mexico has already shown that in its response to question 71 that assuming a 

normal distribution yields very similar results to the logistic distribution. 

119. One downside from the exponential distribution is that it assumes that U.S. consumers 

strictly prefer canned yellowfin tuna over canned generic tuna. The logistic distribution as 

calibrated in Mexico’s methodology paper allows for some consumers to prefer canned generic 

such that they would purchase canned yellowfin tuna only if it is offered at a discount (see 

page 20 of Exhibit MEX-2). One advantage of the exponential distribution is that it can be 

calibrated with the value for a single parameter (e.g. the mean). 

120. Although the United States does not offer a compelling argument for using an 

exponential distribution to model U.S. consumers’ preferences, Mexico modified its model to 

explore the impact of assuming an exponential distribution for U.S. preferences and a logistic 

distribution for Mexican preferences. All other assumptions of the model are the same as in 

Mexico’s methodology paper.  Exhibit Mex-100-f, along with Exhibit MEX-100-g, allow for 

changing the distribution of preferences to an exponential distribution. 
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Model solutions with U.S. preference modelled using an exponential distribution 

function 

 United States Mexico 

Consumption of yellowfin tuna (metric tonnes) 59,392 26,108  

Consumption of generic tuna (metric tonnes) 240,188 46,282 

Price of yellowfin tuna ($/kg) 7.59 7.54 

Price of generic tuna including tariff and charge ($/kg) 5.00 5.32 

Exports of yellowfin tuna (metric tonnes) 0 59,392 

Imports of yellowfin tuna (metric tonnes) 59,392  20,000  

Exports of generic tuna to the U.S. (metric tonnes) 0 0 

Imports of generic tuna from other countries (metric tonnes) 62,838  23,282  

 

121. Assuming that U.S. consumers’ preference are distributed following an exponential 

distribution function yields export losses of 425 million dollars. 

122. With the assumption that U.S. preferences follow an exponential distribution, the own-

price elasticity of demand for generic tuna at the model’s solutions is -2.78 and the own-price 

elasticity of demand for canned yellowfin tuna at the model’s solutions is -4.80. 

 With reference to page 34 of Exhibit MEX-02, please explain the following 

assertion: "The counterfactual reasonably assumes that the only imports of 

dolphin-safe tuna that will occur if the United States brings itself into compliance 

are from Ecuador". Should the Arbitrator understand this sentence to refer only 

to canned generic tuna, because under the counterfactual, the only imports of 

canned yellowfin tuna would in Mexico's view come from Mexico? Which 

equation of the model reflects this assumption? 

123. This sentence referred to a scenario under which the United States would impose the 

exact same requirements for independent observers and comprehensive tracking systems on 

non-ETP suppliers as it currently imposes on Mexican suppliers.  As the parties now agree 

that the appropriate counterfactual is the withdrawal of the measure entirely, and Mexican 

products would be allowed to use the dolphin-safe label, this sentence is no longer relevant, 

as Mexico would have access to the entire U.S. market on the same terms as all competitors. 

 With reference to page 35 of Exhibit MEX-02, please explain the following 

assertion: "The calculations are done under the assumption that the demand for 

dolphin-safe canned tuna is satisfied before the demand for non-dolphin-safe 

canned tuna". Should the Arbitrator understand this sentence to refer only to 

canned generic tuna? The Arbitrator's understanding is that the model does not 

include any distinction between dolphin-safe and non-dolphin-safe canned tuna. 

Which equation of the model reflects the assumption that the demand for 

dolphin-safe canned tuna is satisfied before the demand for non-dolphin-safe 

canned tuna? 

124. This question relates to one of the scenarios of the initial counterfactual proposed by 

Mexico.  Because the parties have agreed that the counterfactual is for the tuna measure to 

be withdrawn – thereby allowing Mexican products to bear the AIDCP dolphin-safe label – this 

assumption and issue are no longer relevant.   

 Could Mexico explain how it generates the results reported in Table 13 of 

Exhibit MEX-02 and provide the programme file to generate the Table? 
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125. See the R code in Exhibit MEX-100-f, along with the code in Exhibit MEX-100-g. The 

results relate to the counterfactuals proposed by Mexico.  Because the parties have agreed 

that the counterfactual is for the tuna measure to be withdrawn – thereby allowing Mexican 

products to bear the AIDCP dolphin-safe label – these results are no longer relevant. 

 With regard to paragraph 50 of the United States' responses to the Arbitrator's 

questions, could Mexico comment on the United States' contention that since 

Mexican exports to the United States in the period 1987-1989 were below the 

voluntary export restraints, those restraints "did not have a significant effect on 

Mexican exports of tuna and tuna product during the 1987-1989 period"? 

126. As Mexico explains below in its response to question 155 below, the United States was 

already threatening additional restrictions on imports of Mexican yellowfin tuna in a statute 

enacted in 1988, which discouraged development by the Mexican industry of exports to the 

United States and encouraged the industry to focus on different export markets, such as in 

Europe.  Also during the 1980s, the Mexican industry was structured much differently, and 

Mexico lacked canning facilities that were dedicated exclusively to canning tuna, leading to 

low efficiencies.  These issues are discussed in detail in Mexico’s response to question 155. 

127. The Mexican tuna industry is much different today, with modern production facilities 

designed to process tuna exclusively and efficiently. 

 With regard to paragraphs 54-55 of the United States' responses to the 

Arbitrator's questions, could Mexico comment on the United States' assertion 

that Mexico's import share of some other seafood products (such as crab, shrimp 

and sardines) "is suggestive of how Mexico's market share of US imports of 

canned tuna would have been affected by NAFTA"? 

128. Using different products is not useful in this context. In economics, comparisons of the 

effect of a measure can sometimes be shown using other products. However, for this type of 

analysis to be meaningful, it must be carefully shown that the prices for the products used 

(e.g., crab, shrimp and sardines), behave in a very similar manner to the price of the product 

of interest (i.e., yellowfin tuna). The United States has made no such argument or analysis. 

There is no reason to believe that the markets for crab, shrimp and sardines are linked to the 

market for canned tuna. The markets for these products are subject to different production 

conditions on the supply side (e.g. weather, geographic areas, fishing fleet dynamics, supply 

chain realities, processing locations and technology) as well on the demand side (e.g. 

development of new markets). 

129. If a comparison is to be made to other products, they should be ones for which Mexico 

has a competitive advantage – e.g., access to a high quality product at low prices.  One good 

example is avocados.  Beginning in 1924, the United States had maintained a ban on imports 

of all Mexican avocados based on the allegation that imports would threaten the U.S. avocado 

crop with infection by seed weevils. After inter-governmental consultations and reviews, the 

United States began gradually lifting the restrictions.  Initially, in 1993, it allowed Mexican 

avocados to be imported only into Alaska.  In late 1997, the United States started to allow 

imported into 19 northern states and the District of Columbia during a four-month period 

coinciding with the winter season.  In 2001, 12 states were added and the period was 

extended to six months.  In late 2004, imports were approved year-round for 47 states, and 

then to all states starting in February 2007.36  

                                           
36  E. Peterson and D. Orden, Avocado Pests and Avocado Trade, American Journal of Agricultural 

Economics 90(2) (May 2008), p. 321 (Exhibit MEX-117). 
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130. Following is data showing that imports of Mexican avocados into the United States 

increased significantly each time the restrictions were further relaxed – from 1997 to 1997, 

from 2001 to 2002, and from 2004 to 2005. 

Imports of Avocados into the U.S. from Mexico37 

Year $ Million 
Metric 
Tonnes 

1993 0.853            486.80  

1994 0.912            616.60  

1995 0.683            689.80  

1996 2        1,790.50  

1997 6        4,127.60  

1998 11        9,277.00  

1999 18      11,858.70  

2000 21      13,084.50  

2001 18      12,885.70  

2002 39      27,166.50  

2003 52      35,013.90  

2004 60      38,676.00  

2005 227    134,316.40  

2006 180    108,974.70  

2007 444    219,363.60  

2008 497    234,507.20  

2009 574    300,607.20  

2010 490    266,645.40  

2011 770    318,937.60  

2012 762    431,318.90  

2013 992    509,771.20  

2014 1293    604,655.00  

2015 1524    804,049.70  

 

                                           
37  USDA Data, Exhibit MEX-113. 
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131. Mexican avocados have grown to comprise 80 percent of the U.S. market for 

avocados.38  The potential growth in exports of Mexican yellowfin products has much more in 

common with avocados than with the products identified by the United States.39 

 

 Could Mexico provide information as to the exact time period covered by the 

data that Mexico presented in Exhibit MEX-15 both for the 12-week and 15-week 

database? Could Mexico also provide details as to how the analysis was 

conducted, as well as the exact definitions and description of all variables 

contained in the database? 

132. The data were collected by Nielsen ending on October 24, 2015. The data are reported 

for nine regions of the United States. The columns indicating “12 WEEKS ENDING 10/24/15” 

are the data collected in the 12 weeks before October 24, 2015. The columns indicating “52 

WEEKS ENDING 10/24/15” are the data collected in the 12 weeks before October 24, 2015. 

The column titles are self-descriptive of what the data are in most cases. The acronym “Yago” 

means year ago. 

133. Although most of the data were collected during 2015, they are the best data available 

and they are useful to show that U.S. consumers are indeed willing to pay a premium for 

canned yellowfin tuna versus canned generic tuna. 

134. Exhibit MEX-100-b provides the R code for the analysis. 

 Could Mexico explain why in the parameterization of its model (Exhibit MEX-

02, page 15), Mexico uses USD 5/kg obtained from Table 3 as the wholesale price 

of generic tuna? In particular, could Mexico clarify whether this average price 

includes the price of yellowfin, why the price of canned tuna produced in the 

United States is not taken into account in the estimation of the average price, 

and why Mexico does not use data from Exhibit MEX-15 to calculate average 

wholesale prices? 

135. The export losses are calculated based on the price that Mexican exporters for canned 

tuna to the United States would receive. It therefore makes sense for the model to be based 

on the import price at wholesale. 

136. The calibration is based on the import price because it is the price observed and 

because of arbitrage between U.S. imports and U.S. domestic production, the import price of 

generic canned tuna equals at the margin the wholesale price of canned tuna produced by 

the United States. Imports of canned tuna correspond to about 50% of U.S. consumption of 

                                           
38  Fox News Latino, A Cross-Border Success: Mexican State's Avocado Output Rivals Drug Trade, 

Helps Curb Cartels (May 9, 2014) (“Four out of every five avocados consumed in the U.S. comes from 
the state [of Michoacán]”.  (Exhibit MEX-130). 

39  Similarly, when a phytosanitary restriction was lifted from fresh guavas from Mexico in October 
2008, exports immediately increased dramatically: 

Guavas 2007 2008 2009 2010 

Millions of Dollars 0.02 0.47 4.06 9.10 

Metric Tons 39 215 1,692 4,877 

USDA Data (Exhibit MEX-118). 
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canned tuna. Thus, the import price of canned tuna should be very similar to the average 

wholesale price of all canned tuna in the United States in 2014. 

137. The average price of yellowfin is calculated inclusive of a small quantity of canned 

yellowfin. Data in US-17 shows that canned yellowfin was about 1% of U.S. consumption of 

canned tuna. Thus, given that there is a premium paid for canned yellowfin, the calculated 

price marginally overstate the price of canned generic tuna. However, given that canned 

yellowfin tuna is only 1% of U.S. consumption, even if canned yellowfin tuna could be removed 

from the calculations, the average price for canned generic tuna would still round at $5.00/kg. 

138. The data in Exhibit MEX-15 are measured at retail. A wholesale price cannot be directly 

calculated from these data. It would require making assumptions about the wholesale-to-

retail markup in the United States. 

 Could Mexico provide further evidence showing that there are US retailers, 

other than the retailers mentioned in Exhibit US-40, that were prepared in 2014 

to sell Mexican canned tuna products if they carried a dolphin-safe label 

regardless of whether they were obtained from tuna caught by setting on 

dolphins. 

139. See response to question 88 and Exhibits MEX-36 (BCI), MEX-45 (BCI) and MEX-106 

(BCI). 

 In paragraph 14 of the United States' responses to the Arbitrator's questions, 

the United States argues that in Mexico's model "canned yellowfin tuna would 

increase its market share 10 to 20 fold and make up 54 percent of U.S. canned 

tuna imports and 22 percent of total consumption of canned tuna (by volume)". 

Does Mexico agree with these assertions by the United States? If so, how would 

that be compatible with Mexico's argument that the Arbitrator should use the 

short-run as the relevant time-frame for its analysis?  

140. The US gives the appearance of exaggerated estimates in the counterfactual by 

comparing them to the very small numbers in the factual. As the factual starting point is 

essentially zero access to the major distribution channels in the US market, obtaining access 

to those channels under the counterfactual will naturally result in a tremendous degree of 

change.  

141. Mexico’s model reflects economic forces. There is a vacuum of yellowfin tuna in the 

U.S. market, so the Mexican industry will sell as much as it can in the US market for as long 

as it can obtain a good rate of return.  The economic model reasonably assumes that the 

market participants will respond to market forces. 

142. The substantial increase in the cross-border trade of Mexican AIDCP dolphin-safe tuna 

products will be readily facilitated by the distribution channels that already exist in the long-

established trading relationships between Mexican firms and large US retailers with respect 

to other products.40  Thus, by exploiting these distribution channels, Mexican export of canned 

yellowfin tuna could rapidly increase in the short run. 

143. In 1987, 46 percent of the tuna landed at U.S. canneries (mostly supplied by the U.S. 

fleet) was yellowfin tuna.  In response to question 119, Mexico calculates that this 

corresponded at a minimum to 22 percent of the consumption of canned tuna. For the five 

years from 1983 to 1987, the average share of yellowfin tuna was 36 percent.41  There was 

                                           
40  See response to question 88 and Exhibit MEX-106 (BCI).  

41  NOAA Fisheries, U.S. Tuna Cannery Receipts (Feb. 24, 1989) (Exhibit MEX-7). 
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a demand for canned yellowfin tuna before the tuna measure and that demand still exist. The 

United States has not provided any evidence that consumers rejected yellowfin tuna products.  

Rather, the major suppliers to the U.S .market decided to use other types of tuna that they 

could acquire at lower costs than yellowfin tuna. The market would rapidly accept large 

quantities of canned yellowfin tuna from Mexico after removal of the tuna measure. 

 Could Mexico comment on the argument presented in paragraph 65 of the 

United States' opening oral statement that "the U.S. model controls for shifts in 

the balance of Mexico's exports to the United States by using Mexico's historical 

share of imports of all tuna to estimate Mexico’s share of tuna product imports 

in the absence of the measure, while multiplying the estimated quantity of 

imports from Mexico by the higher price of all tuna product rather than the lower 

price of raw tuna for canning"? 

144. The U.S. methodology (shown in the United States written submission starting at 

paragraph 129) to calculate the level of nullification or impairment can be summarized as 

follow: 

 Mexico’s average import share from 1987-89 was 3.9 percent by volume. 

 U.S. imports of tuna products from 2013-15 were on average 251,011 metric 

tonnes. 

 3.9 percent of 251,011 metric tonnes is 9,789 metric tonnes. 

 Using an average U.S. import price from 2013-15 of $5.29, the United States 

then “projects” Mexican exports of $51.8 million. 

 The United States then removes the average U.S. imports from Mexico from 

2013-15, calculated to be $18.9 million, to obtain an export loss of $32.9 

million. 

 The United States then decreases this value by assuming that only 53 percent 

of U.S. retailers would accept canned tuna from Mexico. With these 

assumptions, the United then finds an export loss of $8.5 million (i.e. $51.8 

million * 0.53 – $18.9 million). 

145. The U.S. calculations do not control for the shifts that have been made in Mexico’s 

production from raw and frozen tuna to canned tuna products. The shift in production has 

implications on production costs that are not taken into account in the U.S. calculations. It is 

not because Mexico exported a certain quantity of raw yellowfin tuna that it would export the 

same quantity of canned after entirely modernizing its ships and canning facilities. Moreover, 

the Mexican canned tuna industry is now vertically integrated which made it even more cost 

efficient. Mexico would then export much more that its export share observed in 1987-89. 

146. As previously mentioned by Mexico, the import share calculated based on the 1987-

89 do not account or the market realities of 2014. The tuna industries has changed 

significantly between 1987-89 and 2014 and data from the late 1980s should not serve as 

the basis of calculations for export losses incurred in 2014. 

147. Moreover, during the 1987-1989 period, the market for canned yellowfin tuna was 

occupied by U.S. domestic production. This was no longer the case at the expiration of the 

RPT in 2013. Thus, because the market segment in which Mexico specializes is currently not 

occupied, it is expected that Mexico’s market share with the removal of the tuna measure will 

be much larger than what it was in the 1987-1989. 
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 If the price of canned yellowfin delivered by Mexico's model were higher than 

the price of canned yellowfin prevailing in the United States in 2014, what would 

be the implication of that for Mexico's model? Please elaborate. 

148. If the price of canned yellowfin tuna in Mexico were higher than the price of a 

comparable quality canned yellowfin tuna in the United States, then the model would produce 

not Mexican exports of canned yellowfin tuna to the United States. 

149. But prices for canned yellowfin tuna in the United States are higher than those 

observed in Mexico, and there is insufficient available supply at a reasonable cost for the 

suppliers to make more available. 

 Would Mexico consider that Mexico's methodology paper assumes that 

Mexican supply of canned yellowfin tuna to the United States is severely limited? 

How can this be reconciled with: i) the survey results showing that only 31% of 

US consumers are sensitive to the dolphin-safe label (Exhibit MEX-71); and ii) 

the United States' assertion that retailers accounting for 46.4% of total 

consumption of tuna product in the US market would not sell tuna product 

produced by setting on dolphins (paragraph 136 of the United States' written 

submission)?     

150. The model assumes that Mexican exports of all canned tuna to the United States are 

limited. This limitation occurs because the absence of the dolphin-safe label prevents Mexican 

tuna products from being carried in the principal distribution channels. Under the 

counterfactual wherein Mexican tuna products would be able to use the AIDCP-certified 

dolphin-safe label, Mexico has a comparative advantage in production of canned yellowfin 

tuna and will export canned yellowfin tuna. 

151. As discussed in Mexico’s responses to questions 75 and 88 above and in its earlier 

responses to questions 16 and 24, actual consumer perceptions as indicated in the three 

surveys provided by Mexico, including the results related to the 31% figure referenced in the 

question, are not being accurately reflected in the principal distribution channels because of 

the effect of the tuna measure on the market. The tuna measure prohibits the principal 

distribution channels and consumers from being informed of the difference between 

unregulated dolphin encirclement and AIDCP-compliant dolphin encirclement.  The model 

assumes that Mexican exports of all canned tuna to the United States are limited.  

152. Mexico strongly disagrees with the United States’ assertion that retailers accounting 

for 46.4% of U.S .consumption would refuse to sell Mexico’s product.  Mexico discusses the 

deficiencies in the evidence relied upon for this assertion in Mexico's written submission at 

paragraphs 63-118 and Mexico's earlier reply to question 33. A fundamental flaw in the 

evidence related to retailers is the fact that the market does not and cannot recognize a 

distinction between unregulated dolphin encirclement and AIDCP-compliant dolphin 

encirclement. Thus, the retailer evidence does not pertain to AIDCP-compliant dolphin 

encirclement, which is what is relevant to the counterfactual.  As discussed in the response 

to Question 155(e) below, most large retailers’ policies would support their carrying Mexican 

products if they could bear a dolphin-safe label. 

 Since a generic supply curve is typically positively sloped, could Mexico explain 

why, in its methodology paper, the supply curve of canned yellowfin is modelled 

instead as perfectly elastic until a point, and then perfectly inelastic? Would 

Mexico consider that if Mexico's supply curve of canned yellowfin were positively 

sloped, the level of nullification or impairment estimated in Mexico's 

methodology paper would be overestimated, for a given supply shift and a given 
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demand? How would the quantification of the level of nullification or impairment 

change if Mexico's supply of canned yellowfin tuna were modelled as a positively 

sloped curve?  What evidence can Mexico provide to show that the export supply 

of canned yellowfin to the United States is not perfectly elastic, as is the supply 

of canned generic tuna in Mexico's model? 

153. First, the supply of generic tuna is not necessarily positively slopped. It depends on 

the size of the importing country. Mexico argued in the Methodology paper that the United 

States is relatively small on the world market for generic tuna and hence that it faces a supply 

of generic tuna that is perfectly elastic. 

154. Mexico assumes that the Arbitrator is referring to Figure 1 of Exhibit MEX-2. The figure 

shows the U.S. supply of canned generic tuna in blue. That supply schedule is assumed 

perfectly elastic between a quantity equalled to zero and a quantity Qus. The quantity Qus is 

the quantity of canned generic tuna produced domestically by the United States in 2014. It is 

assumed fixed in Mexico’s Methodology paper. This assumption is however inconsequential 

because U.S. production is inframarginal and is not directly impacted by the removal of the 

tuna measure. 

155. In Figure 1 of Exhibit MEX-2, the world supply is in orange and is perfectly elastic. It 

is the world supply canned yellowfin tuna that at the margin determines the quantity and the 

price of canned generic tuna on the U.S. market. In Figure 1, the supply of canned generic is 

assumed perfectly elastic. 

156. Mexico has already shown results of the model under the assumption that the world 

supply of canned generic tuna is not perfectly elastic in its submission. In paragraph 164 of 

Mexico’s submission, Table 3 shows the results of the model with a world supply elasticity of 

10. The results are reproduced below. Assuming a supply elasticity of 10 for canned generic 

tuna exported to the United States, the export loss to Mexico is $455 million. 

 

Model solutions with a world export supply elasticity of 10 

 United States Mexico 

Consumption of yellowfin tuna (metric tonnes) 63,728 21,772  

Consumption of generic tuna (metric tonnes) 251,244  56,459  

Price of yellowfin tuna ($/kg) 7.55 7.50 

Price of generic tuna including tariff and charge ($/kg) 4.66 4.96 

Exports of yellowfin tuna (metric tonnes) 0  63,728  

Imports of yellowfin tuna (metric tonnes) 63,728  20,000  

Exports of generic tuna to the U.S. (metric tonnes) 0 0 

Imports of generic tuna from other countries (metric tonnes) 73,894  33,459  

 

157. In paragraph 166 of its submission Mexico considered the case with a supply elasticity 

of 1 for canned generic tuna exported to the United States. The results in Table 4 of Mexico’s 

submission are reproduced below. With a world supply elasticity of canned generic tuna, the 

export loss to Mexico is $423 million. 
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Model solutions with a world export supply elasticity of 1 

 United States Mexico 

Consumption of yellowfin tuna (metric tonnes) 64,055  21,445  

Consumption of generic tuna (metric tonnes) 299,307  68,772  

Price of yellowfin tuna ($/kg) 7.00 6.95 

Price of generic tuna including tariff and charge ($/kg) 4.02 4.28 

Exports of yellowfin tuna (metric tonnes) 0 64,055  

Imports of yellowfin tuna (metric tonnes) 64,055  20,000  

Exports of generic tuna to the U.S. (metric tonnes) 0 0 

Imports of generic tuna from other countries (metric tonnes) 121,957  45,772  

158. The results in the two tables above can be produce using the code in Exhibit Mex-100-

f and Exhibit MEX-100-g. 

159. Given the very small U.S. imports of canned yellowfin, the world supply of canned 

yellowfin is close to perfectly elastic. Write that the inverse supply of canned yellowfin tuna 

to the United States is 𝑝𝑢𝑠
𝑦
= 𝑆(𝑄𝑦), where 𝑄𝑦 is the world quantity canned yellowfin tuna, 

inclusive of U.S. imports.  Taking the partial derivative with respect to U.S. imports of canned 

yellowfin tuna, given by 𝑞𝑢𝑠
𝑦

, yields 
𝜕𝑝𝑢𝑠

𝑦

𝜕𝑞𝑢𝑠
𝑦 =

𝜕𝑆(𝑄𝑦)

𝜕𝑄𝑦
× 1. It is possible to re-write this expression as 

𝜕𝑝𝑢𝑠
𝑦

𝜕𝑞𝑢𝑠
𝑦

𝑞𝑢𝑠
𝑦

𝑝𝑢𝑠
𝑦 =

𝜕𝑆(𝑄𝑦)

𝜕𝑄𝑦

𝑄𝑦

𝑝𝑢𝑠
𝑦 ×

𝑞𝑢𝑠
𝑦

𝑄𝑦
. Writing this last expression in terms of elasticities yields 

1

𝜀𝑦𝑢𝑠
=

1

𝜀𝑦𝑤
𝑠𝑢𝑠, or 

equivalently 𝜀𝑦𝑢𝑠 =
𝜀𝑦𝑤

𝑠𝑢𝑠
, where 𝜀𝑦𝑢𝑠 is the elasticity of supply of canned yellowfin tuna to the 

United, 𝜀𝑦𝑤 is the elasticity of the world supply of canned yellowfin tuna and 𝑠𝑢𝑠 is U.S. quantity 

share of the total world quantity of canned yellowfin tuna. 

160. There is no data specifically on the world production of canned yellowfin tuna so it is 
not possible to calculate a value for 𝑠𝑢𝑠. However, it is possible gauge based on available data 

what could be U.S. quantity share of canned yellowfin tuna. As shown in Exhibit US-17, 

consumption of canned yellowfin tuna in the United States was 1,770 metric tonnes. Mexico’s 

production of canned yellowfin tuna was about 65,500 metric tonnes. There is, of course, a 

lot more canned tuna produced elsewhere in the world. But, comparing U.S. consumption 

only to Mexico’s production, we obtain a ratio of 0.027. From this simple calculation, it is safe 

to conclude if all the world supplies of canned yellowfin tuna were considered, the United 

States would represent much less than 2 percent of the world consumption. Because of that 

very small consumption share, the elasticity of supply of canned yellowfin tuna to the United 
States will be very elastic. For example, assuming a world supply elasticity of 𝜀𝑦𝑤 = 1 and a 

U.S. consumption share of 𝑠𝑢𝑠 = 0.02, the elasticity of supply of canned yellowfin tuna to the 

United States is 𝜀𝑦𝑢𝑠 = 50, a high value for the supply elasticity. The U.S. quantity share is 

likely much smaller than 2 percent and hence the supply elasticity is much larger than 50. 

That is, because of the U.S. small consumption share, the evidence is that the export supply 

of canned yellowfin tuna to the United States is very elastic. 

 

 In Mexico's methodology paper, is there a theoretical justification for using 

wholesale prices, or is it a data-driven choice? 

161. The main justification is that export losses must be calculated using the export price, 

which is a wholesale price. There is therefore no reason to model the whole supply chain of 

canned tuna in the United States up to the consumers. Adding this additional layer would only 

add more complexity to the model at the cost of transparency.  
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162. This modelling choice is not driven by data availability but by the need to use prices 

measured at the correct stage of the supply chain to make the calculations for the export 

losses. 

 With reference to Table 8 in Exhibit MEX-02, what is the share of "large 

yellowfin", as opposed to "juvenile (small) yellowfin" in the total Mexican 

production of 144,650 metric tonnes in live weight? 

163. As shown above in the response to question 87, unassociated sets also produce larger, 

mature tuna.  Over 98 percent of Mexico’s catch of yellowfin tuna by large purse seine vessels 

is made using the dolphin encirclement and unassociated set methods. 

 With reference to Table 10 in Exhibit MEX-02, could Mexico explain whether 

yellowfin tuna catch levels refer to "large yellowfin" tuna caught by setting on 

dolphins of the type that Mexico would use to produce high-end canned yellowfin 

in its counterfactual? In other words, does the total of 55,388 metric tonnes of 

caught yellowfin refer exclusively to "large yellowfin", or does it include 

"juvenile (small) yellowfin" that cannot be used to produce high-end canned 

yellowfin? 

164. As discussed above, Mexico’s fleet uses fishing techniques that focus almost 

exclusively on harvesting mature yellowfin tuna. 

 With reference to paragraph 2 of the United States' responses to the 

Arbitrator's questions, could Mexico comment on the United States' assertion 

that "Mexico relies on this assumption [that United States consumption of 

yellowfin does not reflect demand] to justify modelling … the introduction of an 

entirely new product into the U.S. market"? 

165. There are two assertions in the statement quoted by the Arbitrator. The first is that 

“Mexico relies on this assumption [that United States consumption of yellowfin does not reflect 

demand] to justify modelling…” Mexico’s model does assume that U.S. consumption of canned 

yellowfin tuna does not reflect demand. Rather, it assumes that there is a U.S. demand for 

canned yellowfin tuna but because yellowfin tuna is costly to supply (Exhibit US-10), it meets 

the demand at a high price and at a small quantity.  

166. There has always been a demand for canned yellowfin tuna in the United States. 

Indeed, before the introduction of the tuna measure, consumption of canned yellowfin tuna 

was large.   The February 24, 1989 Cannery Receipts Report (Exhibit MEX-7 shows that total 

cannery receipts (domestic + imports) for 1987 were 532,376 short tons, or 482,964 metric 

tonnes. Of that total, 245,8069 short tons, or 222,992 metric tonnes was yellowfin tuna. 

Using a yield of 52.5 percent from Exhibit MEX-19, this means a U.S. domestic canned tuna 

production of 254,556 metric tonnes, of which 117,071 metric tonnes was yellowfin tuna (46 

percent).  U.S. canned tuna imports in that year were 96,021 metric tonnes.42 Summing 

domestic production and imports of canned tuna yields a total quantity of canned tuna in the 

United States, a value that corresponds to consumption, of 349,577 metric tonnes. If we 

assume that the United States import no canned yellowfin tuna, it means that canned 

yellowfin tuna corresponded to 22 percent (117,071/349,577) of consumption. This is a 

minimum quantity share because there were certainly some imports of canned yellowfin tuna. 

This shows that there were strong consumption of canned yellowfin tuna when the United 

States could source inexpensively canned yellowfin tuna from the ETP. The demand that 

                                           
42  International Trade Commission, Tuna:  Competitive Conditions Affecting the U.S. and European 

Tuna Industries in Domestic and Foreign Markets (Dec. 1990), p. 3-26 (Exhibit MEX-119). 
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caused these large consumption volumes in 1987 still exist but has not been filled because of 

high prices for canned yellowfin tuna. 

167. The figure below shows the price of U.S. commercial landing of yellowfin, albacore and 

skipjack.43 The figure clearly shows a strong increase in the price of raw material for making 

canned yellowfin tuna compared to skipjack and albacore. This caused an increase in the 

production costs for canned yellowfin tuna, causing higher prices for canned yellowfin tuna 

and a decline in U.S. consumption. 

 

 

Commercial landing price of yellowfin tuna, albacore tuna and skipjack 

 

168. The second assertion is about the “the introduction of an entirely new product into the 

U.S. market”, Mexico does not understand what is the new product to which the United States 

refers. The model considers two tuna products. The first is generic canned tuna which is a 

composite commodity for tuna products other than canned yellowfin. The second product is 

canned yellowfin tuna. That product has long been on the U.S. market but in smaller quantities 

because of the rise in its price. 

 Exhibit MEX-15 includes information for identifying "gourmet" products 

(columns "products" and "brand_high"). Why did Mexico not account for 

whether a product is classified as "gourmet" in the regressions run to estimate 

US consumers' willingness to pay in Exhibit MEX-02? How would the estimations 

                                           
43  The figure is produced using the code in Exhibit MEX-100-h using the data in Exhibit MEX-104. 
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change with respect to the ones reported in Table 7 of Exhibit MEX-02 if such a 

control were added? 

169. There is no official classification of products as “gourmet.” It is therefore incorrect to 

say that a product is classified as gourmet. 

170. Labelling a product “gourmet” is arbitrary and is done by canneries in an attempt to 

differentiate their product with others. There is nothing intrinsically different between a 

gourmet product and a regular product. 

171. A cannery might use the label gourmet to signal some other attributes such as that 

tuna is packed in olive oil. 

172. The table below shows regression results with the addition of a dummy variable for 

gourmet. The gourmet dummy equals 1 when the column product contains the word 

“gourmet” or when the column “brand_high” contains the word “gourmet.” The table shows 

that the word gourmet is associated with high premium. But the introduction of a dummy 

variable for gourmet product has a marginal effect on the estimated premium for canned 

yellowfin tuna compared to the results reported in Table of Exhibit MEX-2. 

 

Estimated premium for canned yellowfin tuna with the addition of a dummy variable for 

gourmet ($/kg) 

 Standard OLS Weighted OLS 

 

  

Number of units as 

weight 

Total volumes as 

weight 

Estimated 

premium ($/kg) 12 weeks 52 weeks 12 weeks 52 weeks 12 weeks 52 weeks 

Gourmet  41.17** 40.74** 54.13** 54.98** 53.84** 54.00** 

Yellowfin 1.84* 1.11 4.64** 4.60** 3.92** 3.73** 

** Significant at 1%. * Significant at 5%. 

 With reference to paragraph 147 of the United States' responses to the 

Arbitrator's questions and the mathematical handout distributed by the United 

States during the Arbitrator's meeting with the parties, could Mexico comment 

on the willingness to pay estimated by the United States at USD -2.48 for the 

United States and USD 1.78 for Mexico? Could Mexico also explain whether 

Mexico employs the same methodology in paragraph 45 of its opening oral 

statement? 

173. The United based its calculation for the mean willingness to pay on the unweighted 

regression output, which is incorrect as shown in response to question 100 above. The mean 

willingness to pay calculated by the United States therefore grossly underestimate the mean 

willingness to pay. The United States has agreed on multiple occasions through these 

proceedings that yellowfin tuna is premium product, which means that the mean willingness 

to pay is positive. On that basis alone, the value of negative $2.48/kg should be dismissed. 

More appropriate calculations shown below use the estimated premium from the weighted 

regression. 

174. The idea of calculating the mean willingness to pay for canned yellowfin tuna based on 

the average consumption share and the estimated premium is not a bad one. However, as 

explained in the response to question 95, the premium estimated using the data in Exhibit 
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MEX-15 is underestimated because canned yellowfin tuna is not as available as canned generic 

on the U.S. market. It is with this caveat in mind that the calculations below are done. 

175. Table 7 in MEX-2 shows that the average premium paid for canned yellowfin tuna was 

about $4.65/kg. Using this value and following the method in the handout distributed by the 

United States yields a mean willingness to pay of $0.24/kg. The mean willingness to pay of 

$1.78/kg for Mexico calculated by the United States is correct. The Table below shows the 

results of the model using these values for the mean willingness to pay. With these results, 

the export loss to Mexico is calculated at $280 million. 

 

Model solutions using mean willingness to pay for the U.S. of $0.24/kg and for Mexico of 

$1.78/kg 

 United States Mexico 

Consumption of yellowfin tuna (metric tonnes) 45,321 40,179 

Consumption of generic tuna (metric tonnes) 269,456 32,900 

Price of yellowfin tuna ($/kg) 6.72 6.67 

Price of generic tuna including tariff and charge ($/kg) 5.00 5.32 

Exports of yellowfin tuna (metric tonnes) 0 45,321 

Imports of yellowfin tuna (metric tonnes) 45,321 20,000 

Exports of generic tuna to the U.S. (metric tonnes) 0 0 

Imports of generic tuna from other countries (metric tonnes) 92,106 9,900 

 

176. The calculations above that consumers are willing to pay a premium for the form in 

which canned yellowfin tuna is offered. On page 19 of Exhibit MEX-2, this additional premium 

for the form is estimated to be $1.18/kg. Adding this premium for the form to the average 

premium yields a total premium for canned yellowfin tuna of $5.83/kg ($4.65/kg + $1.18/kg). 

With this value and following the method in the handout distributed by the United States 

yields a mean willingness to pay of $1.42/kg. The Table below shows the results of the model 

using a U.S. mean willingness to pay of $1.42/kg and a Mexican mean willingness to pay of 

$1.78/kg. With these results, the export loss to Mexico is calculated at $416 million. 

 

Model solutions using mean willingness to pay for the U.S. of $0.24/kg and for Mexico of 

$1.78/kg 

 United States Mexico 

Consumption of yellowfin tuna (metric tonnes) 59,541 25,959 

Consumption of generic tuna (metric tonnes) 241,980 47,320 

Price of yellowfin tuna ($/kg) 7.42 7.37 

Price of generic tuna including tariff and charge ($/kg) 5.00 5.32 

Exports of yellowfin tuna (metric tonnes) 0 59,541 

Imports of yellowfin tuna (metric tonnes) 59,541 20,000 

Exports of generic tuna to the U.S. (metric tonnes) 0 0 

Imports of generic tuna from other countries (metric tonnes) 64,630 24,320 

 

177. The methodology in paragraph 45 of Mexico’s opening statement for the calculation of 

mean is indeed the same as the one used by the United States. Mexico, however, disagrees 

with the United States with the value of the estimated average premium to use. The results 
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above are different than those Mexico’s opening statement and Exhibit MEX-87 because they 

use a mean willingness to pay for Mexico of $1.78/kg. 

178. The results shown above can be produced by changing the value for “mu_us” and 

“mu_mx” in the R code in Exhibit MEX-100-f. 

 With reference to paragraph 131 of the United States' responses to the 

Arbitrator's questions, could Mexico comment on the United States' assertion 

that "when comparing two similar products, Mexico's products are generally not 

the least expensive on the U.S. market"? 

179. The United States compares in footnote 268 in its in its responses to the Arbitrator’s 

questions prices for selected products but only offers weak anecdotal evidence. The United 

States argues that “when comparing two similar products, Mexico’s products are generally 

not the least expensive on the U.S. market.” The first comparison that the United States offers 

is for Dolores 5 oz chunk light yellowfin in water, to which it compares to Chicken of the Sea’s 

5 oz solid light yellowfin in water and Bumble Bee’s solid light yellowfin in water. That is, the 

United States compares the price for a Mexican product labelled “chunk light” with products 

labelled “solid light”. 

180. Simple comparisons of average prices shows that Mexican yellowfin tuna products sell 

on average at a lower price than canned yellowfin from other origins. Mexico shows this in 

Exhibit MEX-87. The table below reproduces the table in Exhibit MEX-87 and adds weighted 

average using volumes as weights. The R code in Exhibit MEX-100-b shows how to calculate 

these averages. 

 

Average price of canned yellowfin tuna according to origin ($/kg) 

 

Average price 

Weighted average 

price (number of 

units sold) 

Weighted average 

price (volume 

measure in kg) 

 12-week dataset 

Mexico 12.34 11.24 11.11 

Other 24.55 15.95 15.14 

 52-week dataset 

Mexico 12.05 12.21 11.08 

Other 23.74 15.87 14.82 

 

 In paragraphs 5-7 of the United States' responses to the Arbitrator's questions, 

the United States asserts that "the United States is fully integrated into the 

global canned yellowfin tuna industry"; that "the majority of world's yellowfin 

tuna is caught in the WCPO"; and that "much of the tuna [that United States 

imports] was caught by vessels of countries whose fleets are the top harvesters 

of yellowfin". Could Mexico comment on these assertions and explain how the 

existence of a global supply of yellowfin could be modelled in its methodology 

and what would be the resulting level of nullification or impairment? Could 

Mexico provide information on its share in the global catch of yellowfin as well 

as its share in the global production of canned yellowfin tuna products? 

181. It is correct that the United States is fully integrated into the global canned yellowfin 

tuna industry, that the majority of the world’s yellowfin tuna is caught into the WCPO and 
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quite possibly true that U.S. imports from countries whose fleets are the top harvester of 

yellowfin. This does not change the fact that the price of yellowfin tuna is high (Exhibit US-

10 and responses to questions 119 and 153). 

182. The global supply of canned yellowfin tuna could be modelled but this is not necessary. 

The Figure below illustrates the intuition as to why it is not necessary to model the global 

supply of canned yellowfin tuna. Before the tuna measure, the supply of yellowfin tuna to the 

United States (SW) meets the U.S. demand (D) at high price and yields a quantity of yellowfin 

tuna on the United States given by Q*. For illustrative purpose, the supply SW is made less 

than perfectly elastic. According to Exhibit US-17, this quantity corresponds to 1.2 percent of 

the U.S. canned tuna market. The quantity Q* includes a small volume of Mexican canned 

yellowfin tuna but to simplify the discussion we can ignore this quantity. This does not affect 

the argument presented here.  

183. The removal of the tuna measure opens the U.S. market to Mexican canned yellowfin 

tuna. Supply from other countries is not affected by the tuna measure so that their supply 

does not shift in response to the removal of the tuna measure.44 The supply of Mexican canned 

yellowfin tuna to the United States is given by SM. The equilibrium price is P** and the 

equilibrium quantity Q**. Observe that P** is below P0, which is the intercept of the world 

supply curve of canned yellowfin to the United States. That is, the world supply contributes 

to the total supply of canned yellowfin tuna to the United States (SW+SM) only for a price 

much higher than P**. This means that it is not necessary to model the global supply of 

canned yellowfin tuna. 

 

 

U.S. canned yellowfin tuna market 

                                           
44  Other countries are affected by the tuna measure. But as discussed by Mexico before, it is not 
expected that they will be able to export canned yellowfin tuna on the U.S. market once the measure 

is removed. 

Price 
($/kg) 

Quantity of canned yellowfin (kg) 

P0 

P** 

Q** Q* 

Sw 

SM 

Sw+SM 

D 
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184. It is possible that P0 is smaller than P**. But the quantities of canned yellowfin tuna 

currently imported are very small (1.2%) and they would be even smaller with the removal 

of the tuna measure. Thus, even if P0 is smaller than P**, the inclusion of the global supply 

of canned yellowfin tuna into the model would have a marginal negative impact on level of 

nullification or impairment. 

185. Exhibit MEX-116 shows that the world catch of yellowfin tuna was 1,466,606 metric 

tonnes in 2014.45 Table 8 in Exhibit MEX-2 shows yellowfin production in Mexico of 144,650 

metric tonnes. This means that Mexico corresponds to about 10 percent of the global 

production of yellowfin tuna. 

186. Mexico did not find data for the global production of canned yellowfin tuna. However, 

as Mexico’s yellowfin tuna industry specialises in canning and that elsewhere in the world a 

large share of the yellowfin tuna catch is consumed fresh, it means that Mexico corresponds 

to more than 10 percent of the global production of canned yellowfin tuna. 

 Could Mexico comment on paragraph 31 of the United States' opening oral 

statement, in particular the United States' assertion that "the import price 

generated by Mexico's model is also significantly more than the price that the EU 

is currently paying for canned yellowfin and yellowfin loins"? If this were true, 

would this be an indication that consumption of canned yellowfin tuna is low in 

the United States because of lack of demand? 

187. The United States report an average import price of canned yellowfin tuna in Europe 

in 2015 of $5.31/kg. This price is measured in 2015 while the counterfactual year is 2014. 

This matters significantly as the value of the US dollar compared to the Euro increased by 20 

percent between 2014 and 2015. According to Oanda.com, 1 USD was worth 0.754 Euro in 

2014 and 1 USD was worth 0.901 Euro in 2015, hence an increase of nearly 20 percent 

(0.901/0.754 = 1.195). Thus, the value of $5.31/kg in 2015 is equivalent to $6.35/kg in 2014 

($5.31/kg*1.195). Exhibit US-144 is not detailed but it does seem from its last page that the 

total of U.S. tariff and charges was $0.85/kg in 2015. Adjusting this value for 2014 yields 

$1.02/kg ($0.85/kg * 1.195). Adding tariff and charges yields a total export price to the 

United States of $7.37/kg.  

188. The price generated by Mexico’s model is therefore not significantly more than the 

price of canned yellowfin tuna that could be sourced from elsewhere. Importantly, the canned 

yellowfin tuna sold in Europe is not all of the same quality as the canned yellowfin tuna 

produced from large yellowfin tuna by the Mexican canning industry. As such, the canned 

tuna sold be Mexico should receive a premium compared to the average canned yellowfin 

tuna sold on the European market. 

189. It is not possible to conclude from the simple comparison of two prices that the U.S. 

demand for canned yellowfin tuna has gone down. Even if the demand in the United States 

had gone down, its domestic price should reflect arbitrage opportunities with other countries. 

There might be some costs (e.g. access to distribution channels) and technical restrictions 

(e.g., food safety) that explain why a product is not exported from one country to another. 

To conclude that the demand for canned yellowfin tuna in the United States is low, it would 

require a specific mechanism to explain why the demand has declined since the late 1980s. 

The United States has not offered an explanation as to why the U.S. demand for canned 

yellowfin tuna would have declined. The increase in the price of raw yellowfin tuna compared 

                                           
45  FAO, Thunnus albacares, available at http://www.fao.org/fishery/species/2497/en (Exibit-116). 
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to the prices for other tuna species shown in responses to questions 119 and 153 and Exhibit 

US-10 provide a strong argument that consumption has declined because of an increase in 

the price of raw yellowfin tuna. 

 Could Mexico comment on paragraph 34 of United States opening oral 

statement, in particular the United States' assertion that "in short, the available 

evidence directly contradicts Mexico's claim that it is the only possible supplier 

of canned yellowfin, low cost or otherwise, to the U.S. market"? 

190. Mexico has never argued that Mexico is the only supplier of canned yellowfin tuna to 

the United States. There is yellowfin tuna produced in other countries. What Mexico has 

argued is that consumption of canned yellowfin tuna in the United States is currently small 

because the cost of supplying canning yellowfin tuna to the United States is currently high 

(Exhibit US-10 and responses to questions 119 and 153). Moreover, the canned yellowfin 

tuna in other countries is on average of lower quality than the canned yellowfin tuna produced 

by Mexico. The current market conditions have created a void in the U.S. market for high 

quality canned yellowfin tuna, which used to be filled by canned yellowfin tuna produced 

domestically by U.S. canneries out of tuna caught in the ETP. 

 The Arbitrator notes the United States' argument, in paragraph 30 of its 

opening oral statement, that "under Mexico's model, the import price of Mexican 

canned tuna nearly doubles, from $4.06 per kg to $7.84 per kg, at the same time 

as canned yellowfin's share of US canned tuna consumption increases by a factor 

of approximately 15". Please comment on this argument by the United States. 

191. That the Mexican export price significantly increases is not surprising. It shows that 

the tuna measure has been very restrictive (i.e. the $4.06/kg is price that is depressed 

because of the tuna measure) and that the canned tuna that would be exported by Mexico to 

the United States is of high quality. 

192. Under Mexico’s model, the U.S. canned yellowfin tuna consumption would approach 

its level before the implementation of the tuna measure. As shown in response to question 

119, canned yellowfin tuna represented at a minimum 22 percent of consumption of canned 

tuna in the United States in 1987. Similarly, Mexico’s Methodology paper finds that 

consumption of canned yellowfin tuna in the United States would be 21.5 percent. The 

difference between 1987 and 2014, is that canned yellowfin tuna would be imported from 

Mexico, while it was produced domestically by U.S. canneries from tuna caught in the ETP 

before the tuna measure.  

 The Arbitrator notes that, in its explanations regarding Mexico's model during 

the Arbitrator's meeting with the parties, Mexico referred mainly to high-end 

canned yellowfin products. Is it Mexico's position that the nullification or 

impairment caused by the 2013 Tuna Measure should be assessed exclusively by 

reference to the high-end canned yellowfin tuna rather than all canned yellowfin 

tuna or all tuna products? Please clarify. 

193. As Mexico has explained, 100% yellowfin tuna products are a higher quality, “higher 

end” product than the “light meat” products that currently represents the great majority of 

the U.S. market.  Mexico’s methodology paper is based on increased exports of Mexico’s 

yellowfin tuna product. 
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2  TO THE UNITED STATES 

 

N.A. 

 

3  TO BOTH PARTIES 

 Could the parties please indicate exactly how they define the category of "high-

end" yellowfin tuna products, and in particular, whether this category comprises: 

a. only solid-pack tuna or also tuna in chunk; 

b. only fillets or other pieces; 

c. only tuna products in olive oil or also other ambient tuna;  

d. all such tuna products, or only tuna products within a certain price-

range below the top price range (if the latter, please provide details); 

and 

e. tuna caught by purse seine fishing and stored in brine in the vessel.  

 

Please explain whether the parties use the terms "high-end" and "gourmet" 

interchangeably. 

 

194. As explained above, “high end” yellowfin tuna products are those products that are 

100% yellowfin tuna, and not a mixture containing mostly skipjack tuna. 

 The price used in the United States' methodology to calculate the level of 

nullification or impairment is USD 5.29. Alternatively, could one of the prices in 

Exhibit US-144 or Exhibit MEX-15 be used? If so, which price should be chosen? 

If not, please explain why. 

195.   The price of $5.29/kg is depressed under the tuna measure. That is, the tuna 

measure cause the import price for canned tuna exported to the United States from Mexico 

to be lower than what it would be without the tuna measure. 

196. Exhibit US-144 contains European import prices for 2015. These prices are not 

comparable to the price that would be paid for Mexican canned yellowfin tuna with the removal 

of the tuna measure. Some of the reasons are explain in response to question 124. 

197. Prices in Exhibit MEX-15 are measured at retail. They are much higher than the import 

price for canned tuna and therefore should not be used to calculate export losses. 

198. None of these three prices should be used for the calculations of nullification or 

impairment. 

 The most recent and complete information before the Arbitrator on prices for 

different types of tuna in the US tuna market is contained in Exhibit MEX-15. Is 

this the best available information on price data? If not, could each party provide 

to the Arbitrator better or additional information about the retail, wholesale and 

import prices of (i) high-end canned tuna, including yellowfin tuna, and (ii) 

canned generic tuna in the United States for the period 1980-2015? 

199. Mexico believes that Exhibit MEX-15 contains the most recent and complete 

information before the Arbitrator on prices that is currently available. 
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200. Mexico is not aware of any source of additional data for the period 1980-2015. 

 The Arbitrator notes the United States' argument, presented, inter alia, in 

paragraphs 33-38 of its written submission, that US retailers accounting for 

46.4% of total US consumption of tuna products are not willing to sell products 

produced from tuna caught by setting on dolphins. In this regard, the United 

States refers to the statements obtained from such retailers, presented in Exhibit 

US-40. 

a. Please specify the type of tuna products to which these statements 

pertain? Do they pertain to canned tuna products? To canned yellowfin? To 

high-end canned yellowfin?  

b.  To the United States: The Arbitrator notes the United States' 

statement, in paragraphs 33 and 35 of its written submission, that the 46.4% 

figure was calculated on the basis of data in the table presented in Exhibit US-

38. Please explain step-by-step how this figure was calculated on the basis of 

that data. 

c.  The Arbitrator notes that the statements in Exhibit US-40 carry dates 

that precede the expiry of the RPT in this dispute, such as 1999 and 2007. 

Please explain why the Arbitrator should treat these statements as indicating 

the views of these retailers as of the end of the RPT. Could the United States 

provide more recent statements? 

d.  The Arbitrator notes that Walmart, one of the mentioned US 

retailers, does not refer to the intentional encirclement of dolphins in its 

statement. Given that this is one of the most recent statements, and given 

Walmart's high share in the US retail market, how, in your view, Walmart's 

statement should affect the Arbitrator's assessment of the overall willingness 

of the US retailers to sell tuna products obtained from tuna caught by setting 

on dolphins? 

e.  To Mexico: If the Arbitrator were to agree with the United States' 

assertion in this regard, please explain how Mexico's model could be modified 

to reflect any such adjustment? Please provide the programme file. 

201. Questions (a) through (d) appear to be directed at the United States regarding 

documents it submitted. 

202. With regard to question (e), Mexico first explains why the Arbitrator should give weight 

to the letters submitted by the United States.  It then explains how the model could be 

modified to reflect an adjustment. 

203. Mexico emphasizes that the letters provided by the United States are not credible 

evidence of the retailers’ actual policies. Moreover, because the tuna measure prohibits 

market participants from being informed of the difference between AIDCP-compliant and 

unregulated dolphin encirclement, none of the evidence tendered by the United States is 

probative of the situation that would exist under the counterfactual—i.e., the market is 

informed of this crucially important difference. As discussed in Mexico’s response to question 

74, given the acknowledged U.S. consumer aversion to buying tuna products containing tuna 

caught by "unregulated" dolphin encirclement (both Mexico and the United States agree on 

this factual point), informing U.S. consumers that Mexican tuna products contain tuna that is 

caught using a highly regulated method will fundamentally change the competitive dynamics 
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of the U.S. tuna product market. The U.S. evidence does not address this fundamental 

change. 

204. Mexico is supplying the actual policies of some of the retailers, as published on their 

websites.  For example, Albertsons and Safeway (Albertson now owns Safeway) publishes 

“Supplier Sustainability Guidelines and Expectations”.  With regard to seafood, the guidelines 

state that suppliers are encouraged to: 

5. Not use Purse-seine nets deployed on Fish Aggregation Devices (FADs) and 

employ alternatives such as pole and line trolling in an effort to reduce or 

eliminate by-catch 

6. Make efforts to operate or source from fisheries that do not negatively impact 

traditional fishing grounds and the livelihoods of fishers in developing 

countries”46 

205. The Guidelines further state that by the end of 2015, “all fresh and frozen seafood sold 

by Safeway-Albertsons will be ‘Green’ or ‘Yellow’ rated according to the Monterey Bay 

Aquarium’s Seafood Watch criteria, certified to an equivalent environmental standard or 

engaged in a credible and timebound fisheries or aquaculture improvement process.”47  The 

Monterey Bay Aquarium’s Seafood Watch rates yellowfin tuna caught by the “Purse seine 

(Dolphin set)” method as a “Good Alternative” with a Yellow rating.  Among the sources it 

rates with “Red” to “Avoid” are the following: 

 Albacore tuna caught in the south Pacific with pelagic longlines; 

 Albacore tuna caught in the Indian Ocean with deep-set longlines; 

 Albacore tuna caught in the South Atlantic with unassociated purse seine sets; 

 Skipjack tuna caught with “Purse seine (Floating Object)” in the Atlantic; 

 Skipjack tuna caught with “Purse seine (Floating Object)” in the Indian Ocean; 

 Skipjack tuna caught with “Purse seine (Floating Object)” in the East Pacific; 

 Skipjack tuna caught with “Purse seine (Floating Object)” in the Western 

Central Pacific; 

 Yellowfin tuna caught by troll and pole in the Atlantic; 

 Yellowfin tuna caught with “Purse seine (Floating Object)” in the Atlantic; 

 Yellowfin tuna caught with Pelagic longline in the Indian Ocean; 

 Yellowfin tuna caught with “Purse seine (Floating Object)” in the East Pacific; 

 Yellowfin tuna caught with “Purse seine (Floating Object)” in the Indian Ocean; 

and 

                                           
46  “Supplier Sustainability Guidelines and Expectations”, p. 21  (Exhibit MEX-120).  Suppliers are 
also expected to “Demonstrate that their products are fully traceable and from legal sources”.  Ibid., 
p. 20. 

47  Ibid. p. 20. 
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 Yellowfin tuna caught with “Purse seine (Floating Object)” in the Western 

Central Pacific.48 

206. Accordingly, if the Arbitrator will apply the retailers’ actual policies to the 

counterfactual, it must assume that Safeway and Albertsons would not carry any tuna 

products from Ecuador, nor from the other major sources of tuna products currently offered 

for sale in the U.S. market.  Under those circumstances, it would be even easier for Mexican 

tuna products to gain market share in the U.S. market. 

207. The Kroger policy states: 

CANNED TUNA 

All of our corporate brand canned tuna is sourced from companies that 

participate in the International Seafood Sustainability Foundation (ISSF). 

Kroger's new commitment extends this policy to all canned and pouched tuna 

sold in Kroger's stores. The ISSF was formed in 2009 to create science-based 

solutions for tuna fisheries worldwide. We are committed to continuously 

evaluating improvement in this area. Annually Kroger will be reviewing ISSA 

member companies' ISSF compliance reports to support progress and 

improvement in tuna fisheries globally.49 

The ISSF currently gives the same “Yellow” rating to dolphin sets in the ETP as it does to FAD 

sets and pole and line fishing.50 

208. The Trader Joes’ published policy states:  

We have used reputable sources, like the Seafood Watch list, to help focus our 

product development. We’ve added new seafood items to our line of canned 

goods: in May of 2010, we introduced Wild Pink Shrimp from Oregon; in 

January of 2011, we started to offer Wild Cherrystone Clams from Maine; and 

in November of 2013, we introduced pole-and-line caught Canned Skipjack 

Tuna – a species that are inherently resistant to fishing pressures.  Similarly, 

we've done work to add new offerings to our frozen seafood selections. In April 

of 2011, we started to offer frozen Arctic Char. And in September of 2013, we 

introduced Frozen Barramundi Fillet. 

In 2013, we also switched our sourcing methods for several products in order 

to help minimize the potential for bycatch. We switched our sourcing of Canned 

Yellowfin Tuna in Olive Oil from long-line catch methods to pole and line catch 

methods and we transitioned our canned Albacore Tuna items to sources using 

a circle-hook and nylon lead catch method.51 

209. The Arbitrator’s analysis therefore must assume that Trader Joes would not be 

purchasing canned tuna produced from FAD or longline fishing, at the least, and that it would 

be following the Seafood Watch guidelines, under which yellowfin tuna caught with dolphin 

sets in the ETP is approved. 

                                           
48  “Tuna Recommendations from the Seafood Watch Program,” available at 
https://www.seafoodwatch.org/seafood-recommendations/groups/tuna?q=tuna&t=tuna (Exhibit MEX-
121). 

49  Kroger, High-Impact Commodities, p. 9 (Exhibit MEX-122). 

50  ISSF Technical Report 2016-05A (September 2016), pp. 90-91 (Exhibit MEX-123). 

51  About Trader Joe’s Seafood (Exhibit MEX-124). 
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210. Similarly, Target states as follows: 

The result, over time, was Target’s sustainable seafood guidelines. Products 

that meet our guidelines are rated Green or Yellow by the Monterey Bay 

Aquarium (MBA)’s Seafood Watch program, or are from eco-certified sources 

deemed equivalent to an MBA Yellow rating or better. Products from sources in 

a credible time-bound improvement process may also qualify if they are on a 

demonstrable path to meeting our guidelines. Target’s team uses the guidelines 

along with Target’s strict social compliance policies that ensure products are 

produced ethically and in accordance with local laws.52 

As discussed above, application of the Seafood Watch guidelines would mean that Target 

would carry Mexican tuna products while excluding Starkist, Chicken of the Sea and other 

major competitors. 

211. In summary, under the counterfactual in which the tuna measure is withdrawn and 

Mexican products can carry the dolphin-safe label, it must be assumed that the major retailers 

would follow their published policies on seafood sustainability.  That means they would sell 

Mexican products and stop selling most products from the current major suppliers.  If the 

retailers’ policies are treated as relevant, it would be inconsistent and arbitrary to assume 

that they would ignore their published policies only with respect to Mexican products and not 

with respect to the non-sustainable products sold by Starkist, Chicken of the Sea and 

Bumblebee. 

212. As requested by the Arbitrator, the model can be adjusted to account for a share of 

the market not willing to sell canned yellowfin tuna from Mexico. The product that would 

imported from Mexico to the United States with the removal of the tuna measure is canned 

yellowfin tuna. Recall that the Mexico’s Methodology paper shows that the consumption share 

of canned yellowfin tuna on page 12 is given by 1-H(p), where p is the difference between 
the price of canned yellowfin tuna and canned generic tuna. If only a share 𝑠 ∈ [0,1] of U.S. 

retailers are willing to sell canned yellowfin tuna from Mexico, the market share of canned 

yellowfin tuna can be written as s*(1-H(p)). Correspondingly, the market share of canned 

generic tuna must be adjusted and written as 1-s*(1-H(p)). 

213. These adjustments were introduced in Mexico’s model with the code provided in 

Exhibits MEX-100-f and MEX-100-g. The parameter s in the previous is the parameter 

“a_share”, for access share, in the code and can be adjusted to take a value between zero 

and one. 

 Is there a reason to think that US retailers would not sell tuna products 

produced from tuna caught by setting on dolphins even if consumers were willing 

to purchase such products, for instance because of potential reaction from NGOs 

in case the Tuna Measure were withdrawn? 

214. As discussed in Mexico’s response to Question 47(e), the evidence strongly supports 

the view that U.S. retailers would prefer to sell Mexico’s tuna products over many of the 

products they sell today because the Mexican products comply with their policies to sell 

seafood products produced in a sustainable manner. 

                                           
52  “Reel Talk: How Target and Partners Teamed Up to Make Seafood Sourcing More Sustainable,” 

available at https://corporate.target.com/article/2016/09/sustainable-seafood-goal (Exhibit MEX-125). 
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 The Arbitrator notes the United States' argument, in paragraph 58 of its 

opening oral statement, that its approach uses Mexico's share of US imports of 

all tuna in the period lasting from 1986 to1989. This is a three-year period 

following a seven-year embargo, lasting between 1980 and 1986. The United 

States applies this share to its average imports in 2013-2015. Could the parties 

explain whether it is likely that Mexico's share of US imports of all tuna after the 

removal of the Tuna Measure is the same as its share after an embargo would be 

the same?  

215. Mexico’s share of U.S. imports after the removal of the tuna measure would not be the 

same as after the end of the embargo effective between 1980 and 1986. As Mexico has 

explained previously, making inference about 2014 based on data for 1987-1989 is incorrect. 

The 1987-1989 period is not a proper counterfactual for the year 2014. Two important 

differences, among many others, is the development of the Mexican tuna canning and changes 

in relative prices for albacore, skipjack and yellowfin tuna (see responses to questions 119 

and 153). It is therefore not likely that Mexico’s share of U.S. imports of all tuna in 2014 

would be the same as that observed between 1987 and 1989. 

216. A more reasonable market share to use would be the market share of canned yellowfin 

tuna in the United States. In response to question 119, Mexico shows that canned yellowfin 

occupied at a minimum 22 percent of the U.S. canned tuna market in 1987. Given that the 

United States has abandoned fishing and processing of yellowfin tuna from the ETP and that 

Mexico has expanded its fishing and processing capacities, canned yellowfin tuna supplies 

that were once filled domestically by U.S. canneries would be filled instead by Mexican 

canneries with the removal of the tuna measure. 

 Is there any market other than Mexico and the United States where Mexico is 

a competitive supplier of high-end canned yellowfin tuna? 

217. Yes, Mexico would be competitive in markets in developed countries such as the large 

markets in Europe and the United States. However, as explain in the response to question 

85, tariff rate quotas limit exports to Europe and the tuna measure affects exports to the 

United States. 

 The Arbitrator notes Mexico's statement in its reply to the Arbitrator Question 

No. 42, that "yellowfin tuna accounts for only about 1.2 percent of total U.S. 

canned tuna consumption (Exhibit US-17)". The Arbitrator also notes that in 

Exhibit US-10 [BCI], it is stated that [[ … ]]. Could the parties please explain 

how these two figures can be reconciled? 

218. As explained in response to question 108, the data in Exhibit MEX-15, which are used 

by the United States in Exhibit US-17, cover part of 2014 and 2015. 

219. It is not specified in Exhibit US-10 what period is covered by the data to calculate the 

1.5 percent share. It is likely not the same period covered in the data in Exhibit MEX-15. 

220. The values from Exhibits US-10 and US-17 are very similar. They indicate the canned 

yellowfin market share in the U.S. is near 1.2 and 1.5 percent. 
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 From the discussion that took place during the Arbitrator's meeting with the 

parties, the Arbitrator understands that only "large yellowfin", as opposed to 

"juvenile (small) yellowfin", can be used to produce the high-end canned 

yellowfin tuna that Mexico exports to the United States and consumes 

domestically in its counterfactual. Could the parties confirm on this 

understanding?  

221. As Mexico explained during the meeting with the Arbitrator, juvenile yellowfin tuna – 

such as the tuna that are only 2.2 kg. that are captured with FADs – are not suitable to 

produce canned yellowfin tuna chunk or solid products containing 100% yellowfin and labelled 

as such. 

 Could parties provide information as to what is the share of consumption of 

canned yellowfin (overall and high-end) in markets other than the United States 

and Mexico, e.g. in the European Union? In particular, what is the share of 

yellowfin versus albacore in the high-end canned tuna market? What is the share 

of yellowfin catch in total catch of all tuna species? 

222.  Mexico is unable to gather the necessary data to respond to this question within the 

timeframe allotted for response to this question given the demands attendant with responding 

to the other questions.  

 With reference to Figure 1 in Exhibit MEX-79, could the parties elaborate on 

what prices that Figure shows, and whether the increase in yellowfin prices 

shown in the Figure is compatible with a hypothetical restrictive effect of the 

Tuna Measure or with an independent increase in the price of fresh tuna 

(yellowfin or other species)? 

223. Figure 1 in Exhibit MEX-79 shows U.S. import prices for both fresh and frozen tuna 

together. This Figure was criticized by the United States for including prices for fresh tuna. 

Mexico responded that fresh and frozen tuna price track each other. Because the raw material 

for making canned tuna is typically frozen tuna, the Figure below shows the U.S. import prices 

for frozen albacore, frozen skipjack and frozen yellowfin. Note that the data are annual in the 

figure below to obtain a figure with less volatility than in Exhibit MEX-79. This does not affect 

the trend in prices. The figure clearly shows the same increasing trend for the import price of 

yellowfin tuna as shown in Exhibit MEX-79. The price of frozen yellowfin tuna significantly 

departed from other prices starting in the mid-1990s. 
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Prices of U.S. imported frozen tuna from NMFS database (Exhibit MEX-104) 

 

224. To show more evidence of the increase in the price of raw yellowfin compared to prices 

for raw albacore and raw skipjack, the figure below shows price data for U.S. tuna landings. 

These data do not distinguish between fresh and frozen tuna. The figure, once again clearly 

shows that the price of yellowfin tuna to U.S. canneries is much higher than the prices for 

albacore and skipjack. The figure shows that the price of yellowfin tuna for U.S. landing 

started deviating from the prices of albacore and skipjack when the tuna measure was 

introduced. 
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Prices for U.S. tuna landings from NMFS database (from file MF_ANNUAL_LANDINGS.xlsx) 

(Exhibit MEX-104) 

 

225. Exhibit MEX-100-h shows how to produce the two Figures above. 

226. The figure above supports the view that the price of yellowfin tuna began to increase 

in response to the removal of the tuna measure. Likely other trends in the world market 

explain the upward trend in the price of yellowfin tuna that continued afterward. But, without 

the tuna measure, that increase would not have been as important because U.S. canneries 

would have had access to the yellowfin tuna from the ETP. Given that the U.S. tuna canning 

industry is no longer set to process yellowfin tuna from the ETP, that production would be 

occupied by Mexico with the removal of the tuna measure. 

 With reference to paragraphs 14 and 15 of Mexico's responses to the 

Arbitrator's questions, could the parties further elaborate on Mexico's assertion 

that producers of canned yellowfin tuna located in South East Asia and American 

Samoa are not impacted by the Tuna Measure?  

227. As explained by Mexico in paragraph 86 of its responses to the Arbitrator’s questions, 

the United States has verified that the only imports that are self-reported as not meeting the 

requirements of the U.S. tuna measure are from Mexico. Acccording to the United States, 

there are no fisheries other than the ETP in which nets are ever set on dolphins, and dolphin 

mortalities and serious injuries outside the ETP are de minimis.  According to Mexico, fishers 

outside the ETP set nets on dolphins and otherwise cause significant mortalities and serious 

injuries, but the United States does not seek to enforce the tuna measure other than for 

imports from the ETP.  Under either view, canned tuna produced in South East Asia and in 

American Samoa (as well as in other U.S. canneries) are freely allowed to use the dolphin-
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safe label.  Accordingly, they are not affected by the tuna measure.  Indeed, the tuna measure 

specifically has been found to be inconsistent with the obligations of non-discriminatory 

treatment in Article 2.1 of the TBT Agreement and Articles I and III of the GATT 1994. 

 The parties have discussed four factors that may confound the comparison 

between 1987-1989 average market shares and 2013-2015 average market 

shares used in the United States' methodology: (i) voluntary export restraints; 

(ii) NAFTA; (iii) changes in market structure; and (iv) changes in the Mexican 

tuna industry. Could there be any other relevant factor to be considered in this 

regard? 

228.  The United States was already threatening additional restrictions on imports of 

Mexican yellowfin tuna in a statute enacted in 1988, which made access to the U.S. market 

contingent on a comparison of the incidental dolphin mortalities of foreign fishing fleets with 

those of the U.S. fleet.53  At that point the U.S. fleet was rapidly shifting to the then largely 

unregulated West Pacific Ocean.  Thus, at that time, it would have been irrational for Mexican 

producers to focus their marketing efforts on the United States.  Mexico’s top export market 

for frozen tuna in the late 1980s was Italy.54 

229. Also during the 1980s, a large portion of Mexico’s tuna industry was in hands of 

cooperatives and the federal government, which is no longer the case.55  Importantly, Mexico 

lacked canning facilities that were dedicated exclusively to canning tuna.  For this reason, 

much of Mexico’s catch was not processed and its efficiency was low:   

The efficiency of the Mexican tuna industry seems to be below 60% of its 

capacity if oriented exclusively to canned tuna. However, most of the canneries 

produce products such as sardine, shrimp, lobster, abalone, tomato sauce, 

beans, and many other canned vegetables. From January to October 1986, 

Mexico caught more than 80,000 MT of tuna. Up to June 1986, Mexico had 

canned about 33,000 MT, which is equivalent to 47% of the national production 

(1.7 million cases). If this production level continues, by the end of 1986 

Mexican tuna production could reach approximately 3.3 million cases. To 

October 1986, the public sector produced 58.83% of the total, and the 

                                           
53  Section 4(a), Marine Mammal Protection Act Amendments of 1988, Public Law 100-711 (Nov. 23, 
1988) (Exhibit MEX-84). 

54  International Trade Commission, Tuna:  Competitive Conditions Affecting the U.S. and European 
Tuna Industries in Domestic and Foreign Markets (Dec. 1990), p. 5-20 (Exhibit MEX-119). 

55  See A. Muhlia-Melo, The Mexican Tuna Industry, CalCOFI Rep., Vol XXVIII (1987), p. 39 (Exhibit 
MEX-128). 
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remaining 42.17% was produced by the private sector. Both sectors had 

efficiencies below 60%, but in 1985 other products were produced.56 

The Mexican tuna industry is much different today, with modern production facilities designed 

to process tuna exclusively and efficiently. 

 Do the parties consider that any ETP country other than Mexico is impacted by 

the Tuna Measure? Please elaborate. 

230. As Mexico has previously explained, Belize, Bolivia, Colombia, Nicaragua, Panama, 

Vanuatu, Venezuela and Peru remain subject to an embargo on all yellowfin tuna and products 

derived from yellowfin tuna harvested in the ETP by purse seine vessels.57 

231. The countries that in 2014 had vessels with an assigned DML – meaning that such 

vessels were authorized to use the dolphin encirclement method – and were not embargoed 

were (i) Guatemala with one authorized vessel and (i) Ecuador with one authorized vessel.  

(See list of DMLs by country in Mexico’s response to question 80.)  Accordingly, no ETP country 

other than Mexico was materially affected by the tuna measure. 

 Which countries (besides Italy and Spain) exported high-end canned yellowfin 

tuna to the United States in 2014? Which countries would export such products 

to the United States if the Tuna Measure were withdrawn? 

232. The United States does not have a separate tariff classification for canned yellowfin 

products, and therefore comprehensive data on which countries export 100% canned yellowin 

tuna products to the United States is not available. 

233. As Mexico has explained, the tuna measure does not affect any country outside the 

ETP, and therefore the withdrawal of the tuna measure also would not affect their exports. 

  The chart at the top of the second page in Exhibit US-96 shows that purchases 

of yellowfin tuna by United States' canneries declined after the introduction of 

the Tuna Measure. Was this due to the fact that the United States switched from 

canning yellowfin to selling fresh yellowfin? Could other factors explain this 

decline? 

234. It is well-established that the U.S. tuna fishing fleet shifted away from the ETP to the 

Western and Central Pacific in the late 1980s and early 1990s, which at the time was largely 

unregulated, and transitioned to fishing for skipjack with FADs.  This led to the creation and 

growth of cannery operations in American Samoa, which is located in the West Pacific.  It also 

                                           
56  Ibid., p. 41.  See also U.S. International Trade Commission, Tuna:  Competitive Conditions 
Affecting the U.S. and European Tuna Industries in Domestic and Foreign Market (1990), p. 5-19 (Exhibit 
MEX-119): 

“The canning industry, like the port facilities, is also plagued by a number of problems. In 1988, 

of about 50,000 metric short tons of tuna sent to the canneries, only about 55 percent was 
processed. The same ratio was expected to hold true in 1989. This relatively small output of 
canned tuna may be attributed to many problems in the Mexican canned tuna industry. Among 
these problems is the lack of an effective refrigeration system and the absence of a cannery 
specializing in tuna. Many of the existing canneries process other products, such as tomato sauce, 
refried beans, and other fishery products. Although the new cannery at Puerto Madero will have 
space set aside for tuna, it, too, will process other species of fish.”  

57  NOAA Fisheries, Tuna/Dolphin Embargo Status Update (Exhibit MEX-72). 
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led, over time, to the closure of the canneries on the U.S. west coast that formerly processed 

tuna caught by the U.S. fleet in the ETP.  This situation also provided increased opportunities 

for Thailand and other West Pacific nation to increase their sales of skipjack tuna for the U.S. 

market. 

235. As Mexico also has previously explained, the price of yellowfin tuna rose, making it 

uneconomical for use by U.S. canneries for canning. 


