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JURISDICTTON

On December 5, 1996, Claimants, by personal service,
delivered to the Government of Mexico a Notice of Intent
Lo Submit a Claim to Arbitration and Consent of Investors
in accordance with Article 1119 and Article 1121 of NAFTA .

On December 16, 1996, said Claimants further served an
amended Notice of Claim on the Government of Mexicce by

personal sgervice also in accordance with Articles 1119 and
11271 ~.

On March 10, 1997, Claimants filed their Notice of
Claim with the International Centre for the Settlemen: of
Investment ,Disputes (ICSID), under the Additional Facility
Rules of ICSID, and under the authority of Article 112¢.

On March 24, 1997, acting ICSID as Secretary Genz=ral
Antonio R. Parra, noting fulfillment of the requirements

of Articles 4 and 5 of the Additional Facilities Rules

confirmed in  writing  his approval of Claimants'

application for access to the 2Additional Facility as well
as\pis registration of the Notice of Claim assigning the
number ICSID Case No. ARB(AF)/97/2.

Article 1122 of the NAFTA prescribes Respondenzs'
Consent to Arbitration which satisfies the requirementc

of
Chéthr 2

of the ICSID Convention and the Additicnal
Facilities Rules for written consent of the parties.

The above Notice of Claim contained among otner
things, the corporate consent of Desechos Solidos de

Nauéalpan, S.A. de C.V. as well as the individual conssnt
of its investors.

On July 7, 1997, Claimants, in conformity with

Article 1125 of the NAFTA, wrote to the Secretary General

1
Secticon 1




their consent to the appointment of each individual member
of the Tribunal.

In accordance with the applicable Articles of the
NAFTA, Claimants' Notice of Claim sets forth factual
assertions establishing an investment dispute involving
Claimants' claim that Respondent has breached obligations
under Section A of Chapter 11 of the NAFTA.

The Secretary General notified the parties that all
arbitrators nominated herein have accepted their
appointment

Under Article 14 of the Additional Facility
Arbitratioh. Rules, the Tribunal was thus deemed to he
constituted and the proceeding begun as of July 9, 1997.

The First Session of the Tribunal was held in
Washington, DC, on September 26, 1997, and the official
minutes of said session reflect that the parties were
provided with copies of the declarations signed by the

three arbitrators pursuant to Article 14 of the Additional
Facility Arbitration Rules.

With the submission of a dispute by investors alleging
breaches of obligations by the Government of Mexico of the
provisions of Section A, Chapter 11 of the NAFTA and, thus
beiﬁg_legally constituted, this Tribunal is competent
arbltrate this case before it.

TO
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QUESTTONS PRESENTED

" The ¢uestion before the Tribunal is whether the
Government of Mexico by and through the City of
Naucalpan ("Respondent®) has breached its obligation
under the North American Free Trade Agreement to
Desechos Solidos de Naucalpan S.A. de C. V., a Mexican

corporation, and to its US investors in that
enterprise in Mexico by breaching its obligations
under Cnapter Eleven: by depriving Claimants of their
1nvestment through Respondent ‘s actions that dlrectly
. ] resulted in expropriation of that concession
: investment without due process and full compensation:
its fallure in providing minimum Creatment, fair and
equrtable Creatment, and full protection and security

in accordance with international law; and,

Where Claimants accepted a invitation to bid on
a concession and to develop an integrated waste
management pProgram for Respondent ; and, where
Claimants expended about three million US dollars in
assembling, engineering, and design to develop that
‘concession and where the concession to Claimants was

approved by Legl lative Decree of the State of origin,

. that is the State of Mexico in which the Municipality
s ‘of Naucalpan is located and where the concession was

\\approved for a 1S5-year period of time and where on

November 15, 1993, the Municipal Government of

Nancalpan approved, agreed and executed the Concession

Contract and, where, after execution and performance

by Claimants and Claimants‘ expenditure of about three
ﬁdllion US dollars into the Mexican economy for the
labor, equipment and materials to improve the waste
collection system, and remediate the landfill, that
new Municipal Government claimed that the Concession

Contract was filled with error and Claimants had
3

Section 1




failed to be adequately capitalized to the extent that
Claimants were unable to perform the terms of the

Concession Contract, revoked said Concession Contract,
all of which deprived Claimants of their investment
causing damages herein alleged.

s
.

v
I
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ISSUES RAISED BY MOTIONS FOR DIRECTIONS

‘The Government of Mexico has repeatedly addressed issues

that are fully answered in the Centre's file as well as in
this Memorial.

For purposes of clarity, Claimants tender the following
in hopes of disposing of these issues:

1. Notice of Standing and Basis of Claim

2. Nature of Desona as Duly Incorporated under
Applicable Mexican law

3. Abanddnment of Desona 1.

1) Notice of Standing and Basis of Claim

w

The Claimants, individually, and on. behalf of the

enterprise, have consented to submission of this claim to

ICSID under Article 1120 and 1121 by the following steps:

a) Filed a corporate consent as shareholders
and directors to submit a claim against the Government
of United Mexican States. That document is dated

NOctober 28, 1996, and said consent was served on
Mexlco on November 24, 1996.
b) Simultaneously filed and served on the
~\quernment of Mexico a preliminary notice to file a
claim which contained the following consent:

“The US Investors hereby agree to arbitrate their
claim in accordance with Article 1121 (b) [the

Additional Facility Rules of NAFTA] and hereby

formally waive their rights to further court or

ddministrative proceedings regarding this claim

pursuant to Article 1121.1 and [disputing investors

Section 1




urder Section 1116] and Article 1121.2 ({disputing
1rvestors and the enterprise under section 1117].

Or. Marzh 10, 1997, the Notice of Clalm was filed with
CEIDn. Pa:,graph 24 of said Claim provides as follows:

& result of said repudiation and expropriation,
ths enterprise Desona,-  whose single asset was the
Cinceszion, has been rendered useless. The United
STztesz 1nvestors who owned aﬁd controlled Desona, have

~2d damage as individual investors within the

mzading of Chapter 11 of the NAFTA, Article 1116, or
. in the alternative, suffered damages as investors of a
PR g czrty making a claim on behalf of the enterprise, as
. ctnterzlated by Article 1117. In either event Desona
1z a Ze=funct legal entity. As such, the consent on

dl

malrz of the enterprise as contemplated by Article
1221 =3 rendered useless as the Claimants have been

Cgzrived by the Respondent of the control of the

L orcar to comply with the intent of this Article,
szid  Investors, as owners and ‘directors of said
trise have filed the additional consents appended
~zretc as Exhibit "C* and hereby submit this dispute
-© tiz  International Centre for Settlement of
~~resiment Disputes (ICSID) for arbitration under the
\%iift;ﬁnal Facility Rules of ICSID,

whose address 1is
Zz18 = Street, NwW, Washington, DC 20433, "

Iraibit "C" to said document in paragraph 24 provides

"WHEREAS consent is necessary under said NAFTA for

the US investors to consent to arbitrate their claims
znd to further formally waive their right to further
court  or administrative proceedings under Article
1i21.1 and 1121.2.

6
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WHEREAS, consent of -the Company 1s necessary under .- -

said NAFTA to arbitrate if necessary, ‘the Company's

claim and to further formally waive the right to
further court or

Article 1121.2,

administrative proceedings under
recognizing the exception of 1121..4.

RESOLVED, that each of the dlrectors individually

consent to arbitrate proceedlngs under Section 1121.1
and rormally' waive the right to further
administrative proceedings; and

court or

RESOLVED FURTHER, that the Company consent to

arbitrate proceedings under Section 1121.2 and
formally waive the right to further
administrative proceedings."

»

court or

It 1s Claimants' position that as between the three

notices cited herein that every claim of every nature has

been stated both under Articles 1116 and 1117, and Claimants

have complied with the appropriate sections of the NAFTR in
bringing this claim to fruition.

Next, the Government of Mexico contends that the 10%
stock issued to the City, when réturned,

Azinian and therefore is notc

did not return to

to be counted for purposes of
standing or damages on Azinian'’s behalf.

In the allegations of March 10, 1994,

to nullify the
conggssion contract,

it was the new Municipal Government’s

position .this stock transfer did not comply: with Mexican

General Law, and was void.

"On the basis of the above, it appears that the offer

to be a partrner with 10% of the capital in not being

Section 1




legally poésible in terms of the above reasoning, was
made only to mislead."1

The new Municipal Government returned the stock to
Desona on March 23, 1994 wherein they stated the following: - 3<1f?

"

--." 1 hereby, with fundament on articles 52 and 53 of —

the Organic Municipal Law, in this act, return those
(Stock Certificates ) to you. °

Lf the stock came from Azinian® it would be returned to
Azinian-.

2)  Nature of Desona as Duly_Incorporated under

Applicable Mexican Law.

Claimants must assume that Respondent has been fully
advised by the Municipal Government of Naucalpan of the facts

and events surrounding this matter and furnished with the
Municipal records.

Those records that are dispositive of Respondent's
concern over the nature of Desona are the following:

Na) The Concession Contract itself which was drafted
and prepared by the Municipal Government’s legal stafs
refers to the Desona that is registered with the Public
Registry of Property and Commerce.

N f _
The stockholders of Desona were, at the time of the
execution: of the Concession Contract, Davitian, Goldenstein,
and Azinian. Paragraph II.l of the Declarations Section of

the Concession Contract recognizes the concessionaire as the
following:

See Section 4 - Page 20
See Exhibit 1
See Exhibit 2
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————— . L - - . w

| a\&hﬁrporatlon) constltuted (

according to the Mexican Laws as per Public Document ;?ﬁ
Number 6477, Volume 167,

"The Concessionaire ig

notarized in front of Public -
Notary Number 7, from the Judicial District of }“;\f
Cuautitlan, by license granted to its principal act-“ \%”;;
in the ordinary protocol C. Lic. Benjamin De La Pena .
Y Mora, and registered in the Pubic Registry of \fr\. _
Commerce of Tlanepantla, State of Mexico under Sect:-n f\l -
Number 307, Volume Number 31, Book First of Commer=e
of Naucalpan."!

Please note that claimants, on information and bc_ﬁeft\iﬂﬁ

allege that the Notary Company is owned by the Former Mayor

of Naucalpan and the signatory to the Concession CODL_aCt
Lic. Mario Rulz de Chavez.

] .

3 - Please further note that the former Mayor and the =-rmer
- .0\ Director of Economic Development, Arqg. Abel Duarte, only
&£ “ K o . - ) ] ] N o
A dealt with the principals of Desona, and even attended 1993

o=
TDesona. 211 of Desona’s assemblies, including those in -~hich -

City  Authorities participated, were “declared lezally

\ stockholder meetings, which were general assemblissz

instglled. and all the agreements reached were regards:
valid” because 100% of the shares of the
presented by the stockholders.®

companv wers

’rn‘.

This affirms the fact that the Former Muni cipal
Goverwnment officials were fully aware of the
Desona’s shareholders.

identizv cf

That during the contract period all of Deszna's
performance under the contract was by Goldenstein, Azinian
and vaitian, except for Bryan A. Stirrat and Associates. who
was one of Desona's sub-contractors.

See Section 3 - Page 16 (Text of concession Contract)

Sectioz 1




3) Abandonment of Desona 1

Finally, Desona 1 was abandoned by the parties after the
State Legislature approved granting the concession to Desona.

Their ~own Council Minutes indicate the

following
proceedings adopted on November 16, 1993:

"Paragraph 3

As a special pronouncement, by instructions of the
Presidency, we submit to vyour consideration the
propoéal made by Desona S.A. de C.V. to leave without
. effect the authorization given to Desona 1 regarding
L the Conéession for the collection, transportation and
recycling by the City Council on May 3xrd, 1993, 1in

light of the fact that, as per the official Gazette

of the State Government on the resolution, the State
Legislature has given to Desona S.A. de C.v. like it
was originally given on November 4th 1991 (sic) by

the City Council. This proposal is approved

unanimously . . ”

\gherefore, Desona 1 was never a party or privy to this
Contréct.

. . Conclusion:
“&s this Memorial further sets forth:

1. Robert Azinian, a US investor in Mexico, owned 54% of
the outstanding stock in Desona assuming the return of

the 10% granted to the Municipality of Naucalpan

See Exhibit 3 - Minutes of Shareholders’ meeting dated
April 19, 1993

10
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2. Robert Azinian is the assignee of 26% of the stock

owned by Ariel Goldenstein. The questions as to

whether that assigned interest is ultra petita is in
dispute

. Ellen Baca, A US investor in Mexico owns 20%  of the

stock in Desona

- Kenneth Davitian, a US national, maybe an investor

under the NAFTA, but this issue is in dispute.

11
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STATEMENT OF FACTS AND SUMMARY OF EVIDENCE

SUMMARY. QF EVENTS

The Municipality of Naucalpan de Juarez, State of Mexico
was undergoing severe waste management problems in 1991. As a
result, the Municipal Government invited a number of
companies having waste management expertise to seek solutions
for the problem with the intention of granting a Concession

for the management of the Municipality’s solid
programs.t -

waste

Some of the Claimants were owners and operators of
Global Wastezlndustries, a California Disposal Company, one
of the candidates for the concession.

In Januvary and February of 1992, officials of the
Municipality made trips to several cities

they wvisited the facilities of the

in the US where
companies that were
invited to participate in the process 1in order to observe
directly the experience and competence that these companies
brought to their waste management services. These site visits

inclgged the Los 2Angeles area by an 11 member team from
Naucalpan at the expense of Claimants ?

éiaimants, after introduction of the. principals of

Global Waste Industries to Bryan A. Stirrat and Associates

and “Sunléaw Energy Corp. Dby the Municipal authorities,

responded by assembling a well experienced waste management
consortium.

All members of the Consortium were United States based
companies. They jointly undertook a comprehensive study of
the solid waste management program in Naucalpan and made

extensive topographical and geographical studies of bhoth the

See Section 3, Declarations, page “5¢“

1
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existing landfill locatéd'at'“RincoanErde" and of the site
for a future landfill at "Corral del Indio,* with the aim of

designing an integrated solid waste dlsposal system for the
City of Naucalpan.?® '

("Global Waste Industries in Naucalpan to
.- . treat Solid Waste”, )

“El Financiero”, Feb. 17, 1992

(An Integral Solution to Waste Control

will be given in Naucalpan, )

Following five months of deliberations and several trips
te California, the Municipal authorities concluded that the
mos qualified group to undertake the project was the

Consortium, as the solution it presented was the most
aporopriate for Naucalpan.*

\ At that time the members of the Consortium were strongly
encouraged by Municipal officials to form a Mexican
corporation and to be prepared to submit the project to the
Cizy Council. However, the Mayor, Mario Ruiz de Chavez,

requested that said enterprise be incorporated by individuals

See Exhibit <« 1+
See Section 3 - Exhibit “7~
See Exhibit #2+

A )
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S.A. de C.V. (hereafter “Desona”)

as opposed to companies in- order to Juarantee ' "transparency’
of the company S operations.’®

After such instruction, Desechos Solidos de Naucalpan

was 1incorporated under the
laws of Mexico by Mr. Azinian, Mr. Davitian,

Ariel Goldenstein, ‘a non- US national,

US nationals and

as evidence in public
deed number 6,477 dated November 4, 1992,

Notary Publlc number 7 for the
Izcalli, State of Mexico,

granted before
Dlstrict of Cuautitlan
Mr. Benjamin de la Pefia Mora. The
active 1ncorporatlon was recorded in the Public Registry of
Commerce as Section 307 Volume 31lst of Book 1 of Commerce. ¢

Mr. Azinian, Mr. Davitian and Mr. Goldensteln were, at
all times, the owners and operators of Desona.

M

The understanding of the parties provided that Desona
would work in Naucalpan with the technical and economic
support of the Consortium through a
Understanding dated Nov. 3, 1992,
furnished to the City.’

Memorandum of

signed by the parties and

The project was presented by the Municipal Authorities
to Neucalpan ] Clty Council and

approved unanimously on
Nov. 4, 1992 °

and officially published in the Government
Gazette on Nov. 23, 1993 °

N

See Affidavit of Ariel Goldenstein -~ Affidavit Section
See Descna papers of incorporation - Exhibit #3~

See Memorandum of Understanding - Exhibit ~4~

See Minutes of City Council dated Nov. 4, 1992 - Exhibit #5~
See Government Gazette dated Nowv. 23, 1992, Exhibit “&~

3
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(“La Prensa”, Nov. 6, 1992)

("In Naucalpaﬁ " there is agreement to give a Concession for
: waste collection”)

("Novedades”, Nov. 6, 1992)

(Naucalpan: to award a Concession of waste collection and

recycling for 15 vears”)

As required by the Mexican Municipal Organic Law,
the term

since
for which the Concession was granted exceeded the

term of the administration that granted it, a ratification of

the award of the Concession by the Legislature of the State
of Mexico was needed °.

Desona worked closely with the Mun1c1pal Government, the

Governor of the State, Lic. Pichardo Pagaza and the

Legislature in preparation for a full week of hearlngs on the
issue.

28-Me
1993.

A detailed report was presented and reviewed by the

er Ecology Commission of the State Congress in August,

After extensive study and review of that Legislative

body, on - August 16, 1993, through the enactment of

Legislétive Decree number 213, the Legislature of the State

of Mex1co ratified the Municipality of Naucalpan’s award of

the Concession to Desona, for a period of 15 years, dJgranting

10

See Secdtion 3 - I.3 Page “15*
4
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$0L.d waste concessions; - among those,

- the Municipality the authority - to establlsh all necessary

terms of the Concession Contract

Desona’s principals had been contacted by several other

Murizcipalities that were also interested in awarding similar

the Municipalities of
Puedbla, Cuernavaca, Pachuca, and Cuatitlan Izealli . !? |

In comnection with the waste collection project,

Deszna‘’s principals, with the full knowledge of the former

Mur.icipal Government™, had been negotiating a joint venture

agrsement with Browning Ferris Industries

In addition to the waste collection project, Desona was

in the process of negotlatlng a joint venture agreement with

Norznside Steel Fabricators of British Columbia,
uncexr

Canada,
which the two companies would co-owrnl and operate a
frcnz load truck and container manufacturing facility in the
Steze of Mexico *°,

After three months of extensive and detailed contractual

negstiations, on Nov. 15, 1993, the Municipal Government and

Descna  executed the Concession Contract for the public

serviges of collection and Cransport of all residential,

cOomne

rcial and industrial non-toxic solid waste generated in
the Municipality; the recycllng' and processing of all non
Loxic solid waste; the operation of the existing landfill at

"Rineen Verde" including the design, construction and

operation of future landfills; . and the construction and

operation of a bio-gas based electrical power plant.

Desona began immediate performance under the Concession

Contract by providing service in the industrial sector of

See State Gazette, Exhibit #77
See Affidavit of Ariel Goldenstein - Affidavit Section
See Affidavit of Robert Azinian - Affidavit Section
See Affidavit of David Page - Exhibit <8~
See Affidavit of Basil Carter - Exhibit 9~

5
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Naucalpan. Customers were very satisfied w1th the service

provided by Desona. A number of letters which reflect this

satisfaction were written and are included herein under the
Performance Section of this Memorial.

("E1l Diario”, Nov. 18,1993)

(“Naucalpan at the forefront in waste concession”)
Desona took management and control of the existing
landfiil on.Dec. 11, 1993 at Rincon Verde and initiated

residential collection services on Dec. 1, 1993 all as

provided in the Concession Contract 16

On January 1, 1994, a new Municipal Government assumed

control of the Municipal administration. For reasons not

attributable to Desona, when the new Municipal Government

took office, it started to face waste accumulation problems

in those sectors in which Desona had not vyet assumed

responsibility. Desona voluntarily supported the new

Municipal Government in its efforts to cope with the waste
crisis?’

\On'March 7, 1994, the new Municipal GoVernment initiated

an  administrative procedure to nullify the Concession

Contract that had been executed between the former Municipal

Government and Desona, claiming, among other things, errors

of law in the drafting of the Concession Contract and fraud

in the inducement on the part of Desona. The Municipal

18 See Section 3 - Page 20, 22

See Section 3 - Page 62

17
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Government drew up a list of 27 groundless ' “irregularities”
and gave Desona four days .to respond to them'®.

On March ‘21, '1994 the Naucalpan City Council

unilaterally repudlated and nullified the Concession granted
to Desona.

(”N0vedadeé" March 8, 1994)

(The Naucalpan City Counc1l decides to revoke the concession

for waste collection)

Desona’s principals beélieve the motivations for the

nullification were twofold: 1) an attémpt to discredit the

former administration and 2) the prelude’ to awarding the

Concession to Grupo Tribasa, a Mexican construction comparny

with no experience in the waste business °_

Following the nullification, the new

Government engaged 1in various acts of

Municipal
intimidation and
haras;ment in an attempt to force Desona to leave Naucalpan®®

The most valuable asset of Desona was the concession. As

a result of the repudiation and expropriation of the

conc@ssion, Desona has been rendered useless. The United

Stafés‘ investors who own and control Desona suffered

substantial damages, including all pre-nullification

investment, post nullification expenses and the value of the

Concession. Those damages are computed in the “Valuation and

Damages Sections” of this Memorial.

18 See Section 4 - Page 4

See Section 4 - Page 6
See Section 4 - Page 54

19
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Desona made numerous attempts to amicably resolve thisg

dispute with the new Municipal Government, including making

direct requests for reconsideration to the new Mayor and to
the Governor of the State. Those requests were unanswered.?

Pursuant to the spirit of the NAFTA and Article 1118‘

therein, Desona met with many State of Mexico autherities, US

Embassy authoritiesg, us Congress representatives, us

Senators, the US Trade Representative’s office, the US

Treasury Dept., the US State Dept., the US - Commerce Dept.,

and thgﬁngigan Enbassy authorities in Washington-‘Desona’s
counsel made many attempts to conciliate with the new
Municipal Goveérnment’s legal council. However all efforts of
consultation and negotiation failed.

On or éround‘\June 1996, Desona‘’s counsel advised 1ts
principals that all efforts to find an amicable solution to

the problem had failed. On November 24, 1996, Desona’s

counsel filed the preliminary notice of intention te file a
claim under NAFTA.

See Affidavit of Robert Azinian - Affidavit Section

8
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THE INTEGRAL, SOLUTION

THE PROJECT

“The Integral Solution for the Handling of solig Waste

in the Municipality of Naucalpan de Juarez, State of Mexico”
was designed to achieve the following objectives: .

1. To improve Naucalpan’s residential waste collection system

by re-designing the waste collection routes, replacing

equipment, training personnel and shifting the residential
collection times from daytime to nighttime.

-

. To pf&vide waste collection services to the

b

industrial

sectors of Naucalpan. waste collection services in those

sectors were being provided by  unlicensed independent

hauvlers who would charge very high rates. Those industries
which believed the charge to be excessive would haul their
oWl waste.

W8]

- To provide waste collection Services to the
sector of Naucalpan.

commercial
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Verde, which was believed to have limited life left, in and

N .
Environmentally safe way .

5. To determine a site for, design,
sanitary Landfil],

~,

build andg operate a new

5. To implement a program for the “Pepenadores” or scavengers

The former Municipal Government wasg aware of the
involved in implementing such a
Consciéntious that the Munici
Such needed expenditure.

—_—

1 Government Plan - Exhibit #1~»

pal budget dig not allow for
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The former Mayor was aware that no company either local
or foreign would be willin

funds were available.

g to'work on the project unless

At that time, after having researched the option of

utilizing the bio-gas generated by the natural de-

that electricity. (a1l these projected
in the Concession Contract below) .

- [

goals were providegd for

Moreover, if the rate of re-sale of electri

city was
competitive enough,

such approach could represent relief to
the budget of the Municipal Government when 1t came to
residential .waste collection and even  more, 1t could
Municipal Government if they had a
participation 1ip the comoany  that would be

undertake the project.

represent income for the

willing to

This was not an €asy task to achieve. Not onlvy the
Municipal Government had to find a group of co
Lo undertake such project

mpanies willing
but they had to obtain permits to
genexate electricity. Such permits had never been granteqd by

Mexico’s Federal Commission of Electricity, Mexico’s Federal

entity in charge of generating and distributing electricity.

The Project was unigue and former Mayor Lic.
de Chavez believed he could

Mario Ruiz
bersuade the Governor of the
state, Lic. Pichardo Pagaza and the Director of CFEg to
support his initiative.

Parallel to the formeyx Mayor‘s efforts, the
director of Economic Development,

former

Arqg. 2Abel Duarte Ortega was
instructed to fing expert waste

participating in the project.

companies interested in
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THE COMPANTES:

There were a number companies that showed interest,
among them was Global Waste Industries, an independent solid
waste management company based in Los Angeles with extensive

experience  in solid waste management and recycling.

Other companies that showed interest were Sunlaw Energy
Corporation, an energy expert? and later Bryan A. Stirrat and

Associates, a landfill engineering expert company?.

These three companies Joined forces and, following many
montns of studies and research, submitted and integrated
proposal that contained the elements the former Municipal
Government was looking for.

The following chart illustrates the different aspects of

the proposed Integral Solution.

3l W
DUSTRIAL WASTE RESIDENTIAL WASTE COMMERCIAL WASTE
TOXIC I NONTOX I

l I

[ WASTE COLLECTION PROGRAM I

I TRANSFER /REC YCLING STATION l

N | I l

(%) OF %) ORGANIC WASTE + PAPER + PLASTIC -
DRGANIC WASTE \LL OTHER WASTE METALS
COMPOST CENTER I RESALE CBNTER
LANDFILL
——| FEDERAL ENER GY PLANT
AUTHORITES

(2]

Sunlaw corporate profile - Exhibit «2~
BAS corporate profile - Exhibit #3~

)

3
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The Integrated Proposal presented by the 3 companies
included the following terms:

That Sunlaw Energy Corporation,

trom CFE to generate electricity,
sal

upon obtaining . permits
negotiating a rate for re-
¢ of electricity with CFE and negotiating a rate to by
Naztural Gas from PEMEX would,

1. Provide .the financing and build a 210 megawatt electr

Jenerating plant that would utilize

-ilandfill and combine it with natural gas

icity
bio-gas from the

-

2. Providé the financing to BAS for the closure of the

.' 2xXisting landfill at Rincon Verde and the design
Tonstruction of a new landfill

and

L2

. Provide the financing to Global Waste Industriss to

zurchase new waste collection equipment and for Global
cberate a waste collection and
Haucalpan

Lo
recycling program in

All three companies agreed that a Mexican corporation

world be formed (Desona); that the concession would be

awaxrded to Desona by the Municipality of Naucal

pan; and that
311 \three companies would execute

agreements with Desona
should the concession be awarded.4

B

Desona made the proposal to the Municipal Government of

Nauca}pan on behalf of the consortium under the understanding

that Desona would receive from Sunlaw Energy Corporation:

$C.0071 per RKw/Hr + $0.0035 ber Kw/Hr = $0.0106 per Kw/Hr 5

(Residential) (Landfill) Total

See Memo of Understanding - Exhibit #d4+
See Sunlaw budget - Exhibit #&»

L5 I

4
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9]

-In addition,

Desona would be  exclusive provider of waste collection .
services to the industrial sectors of Naucalpan. Desona
would charge customers directly for this service following

the execution of individual service contracts

Desona would be the exclusive provider of waste collection
services to the commercial sectors of Naucalpan. Desona

would generate its revenue by selling trash bags to

- customers that would be picked up according to a schedule

Desona’ would build and operate a recycling facility' and

have the right to sell recyclable goods to pay for the
construction and operation of the plants

- Desona would, if studies showed to be possible, ewxpand the

life of the landfill

landfill’. Desona would be able to collect dumping fees at
the landfill.

as well as design and build a new

Sunlaw Energy Corp.

J

Desona S.A. de C.V.

Industrial/Commercial Transfer Recycling

~N _L

Residential

Service Service *

A

Landfill =

* Subsidized by the sale of Electricity

t

!

Recycling Plant - Exhibit “g~
Old and New Landfills - Exhibit *7~

5
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Following the awarding of the concession to Desona by
the Municipal Government  and the approval of the concession
by the State Legislature came the drafting of the Concession
Contract by the former Municipal Government .

At the time of the drafting of the Concession Contract

the permits  to generate electricity had not vet
obtaired. However,

been
Desona and the Muniicipal Government agreed
that Desona would provide residential and public waste
collection and that the Municipality would adjudicate to
Desona the Municipal budget from the waste collection
departmeﬁtf This budget was not sufficient to cover Desona’s
cost of residential operation and the renewal of the
vehicular fleet, however Desona agreed to this term hoping
chat permits- for the generation of electricity would be
granted and Phase 4 fully be realized.

On  Movember 15, 1993, the Municipal Government of
Naucalpan and Desona executed the Concession Contract.

Section 3




‘obligations of the Parties and

THE CONCESSION CONTRACT

The Concession Contract, which was drafted

entirety by the former Municipal
Department,

in its
Government ’s Legal

became the legal binding agreement betWeen the

Municipal Government and. Desona. It outlined the rights and

superseded all prior
written between the Municipal

Desona was not represented by counsel
during these negotiations.

agreements either oral or

Government and Desona.

s

The vaer Page of the Contract defines the services that

are the object of the concession;

"

Concession Contract for the public services of

collectton, transportation, recycling, use and

final disposition of residential, commercial &

industrial solid waste, as well as the design,

construction & operation of the final disposition

sites (landfill & others) of such solid waste, and

the use and exploitation by any legal means of such

waste and its sub products, that is made in the

\phases 0of collection, transportation, recycling,

landfill & brocessing of solid waste & other

services that may need to be implemented in order
L0 provide an efficient public service. . .  #

I

as well

as the Parties ' that are the subjects to the
agreement ; '

--- “on the one side by the Honorable Municipal

Government of Naucalpan de Juarez, State of Mexico,

represented in this act by the Lic. Mario Ruiz de

Chévez, constitutional Municipal President,

and by
Lic. Xavier Chévez Tello,

secretary of the
Honorable Municipal Government of

Naucalpan,
hereafter referred to as

"the Municipal Government "

7
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and on the other side by Desechos Solidos de

Naucalpan S.A. de C.V., represented in this act by

Roberto Azinian and Ariel Dario Goldenstein,
representatives of the Concessionaire,
referred to as "the Concessionaire*

legal
hereafter

. The History and Declarations sections of the body 'of the

Contract define the Parties, their legal standing and

functions asg legal entities. Tt outlines the events that lead

to the awarding of the Concession by the Municipal Government

to the Concessionaire and the legal

justifications and
broceduzes that were followed. '

In this section;

L2 !

e Parties declare that they both agree
celsbrate this Contract and that th

Co
ey both comply
wlith all of the 1legal attributions and needed
facultieé Oof the existing Law”.

I3

The Clauses of the body of the Concession Contract
define all the responsibilities ang

Parties under the Contract . Such
responsibilities had been discussed ext

Parties and had been revised

obligations of the
obligations and
ensively between the

often from the time the
Concegsion. was originally awarded by the Former. Municipal

Government to the Concessionaire on Nov. 4, 1992, ang the

time of execution of the Concession Contract on Nov.15, 1993 .

™~
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The Concession Contract has been indexed herein for

burposes of Clarity. (Please note the index is drafted

by
the undersigned)

THE CONCESSTON CONTRACT

THE PARTIES
I, THE MUNICIPAIL GOVERNMENT

ZI. THE CONCESSIONAIRE

RECITALS
(DECLARATIONS)

. THE GOVERNMENT PLAN IS TO MODERNIZE THE MUNICIPATL
SERVICES

ZI. THE GOVERNMENT PLAN ACKNOWLEDGES THE GOVERNMENT LACK THE
FUNDS TO DEVELOP PUBLTC WORKS

LII. MUNICIPAL GOVERNMENT AGREES TO ALLOW THE PARTICIPATION

OF PRIVATE INVESTORS

T
Y

. \THE CONCESSIONAIRE DECLARES THAT IT WILL PROVIDE THE

SERVICES
. THE GOVERNMENT AWARDS THE CONTRACT
VI. 'THE CONCESSTONAIRE DECLARES THAT IT IS QUALIFIED TO

PERFORM THE CONTRACT

ViI. THE PARTIES BOTH AGREE TO HONOR THE CONTRACT AND COMPLY

WITH THE LAW

Section 3
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FIRST

SECOND

THIRD

FOURTH .

FIFTH
SIXTH -

SEVENTH

EIGHQﬁ
NINTH
TENTH
ELEVENTH

|

TWELFTH

AGREEMENT
(CLAUSES)
THE AWARD OF THE CONCESSION

OBLIGATION - OF CONCESSIONAIRE TO ' OBTAIN
PERMITS

OBLIGATION OF CONCESSIONATRE TO COMPLY WITH
THE OPERATION PROGRAM

OBLIGATION OF CONCESSIONAIRE TO INTTIATE
FIRST PHASE BY NOVEMBER 17,1993

OBLIGATION OF CONCESSIONAIRE TO INITIATE
SECOND PHASE BY DECEMEER 1, 1993

OBLIGATION OF GOVERNMENT TO GIVE POSSESSION
OF THE LANDFILI ON DECEMBER 1, 1993

OBLIGATION OF CONCESSIONAIRE TO HONOR THE

LAND LEASE BETWEEN THE GOVERNMENT AND THE
COMMON OF S$AN MATEO NOPALA

RELEASE OF CONCESSTONAIRE OF LIABILITIES FOR
LANDFILL PRIOR TO DECEMBER 1, 1993

OBLIGATION OF CONCESSIONAIRE NOT TO ACCEPT
TOXIC WASTE

OBLIGATION OF CONCESSIONAIRE TO INITIATE
THIRD PHASE BY DECEMBER 13,1993

OBLIGATION OF CONCESSIONAIRE TO INSTALL
ELECTRICITY GENERATING PLANT

OBLIGATION OF CONCESSIONAIRE TO GIVE STOCK TO
GOVERNMENT

10
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THIRTEENTH
FOURTEENTH
FiFTEENTH
SIXTEENTH

SEVENTEEN .

EIGHTEENTH

NINETEENTH

TWENTIETH

TAENTY FIRST
AN

TWENTY SECOND

TWENTY THIRD

TWENTY FORTH

|
TWENTY - FIFTH

OBLIGATION OF GOVERNMENT TO .PROVIDE
CONCESSIONAIRE WITH TRUCKS AND.EQUIPMENT

OBLIGATION OF CONCESSIONAIRE TO SUBSTITUTE
COLLECTION TRUCKS

OBLIGATION OF. GOVERNMENT TO TRANSFER UNTON
LABOR

‘OBLIGATION OF CONCESSIONAIRE TO RECCGNIZE
COLLECTIVE LAROR CONTRACT

TERM OF CONTRACT

OBLIGATION ~ OF  CONCESSIONATRE  TO POST
PERFORMANCE BOND

OBLIGATION OF CONCESSIONAIRE TO MATNTAIN

LIABILITY INSURANCE

OBLIGATION OF CONCESSIONAIRE TO ESTABLISH AN
EDUCATTIONAL PROGRAM

OBLIGATION OF CONCESSTONAIRE TO PARTICIPATE
IN A PUBLIC EDUCATION AND ORIENTATION PROGRAM

AGREEMENT TO BE BOUND BY ADDITIONAL
CONDITIONS ESTABLISHED BY THE GOVERNMENT

OBLIGATION OF GOVERNMENT TO PAY FOR
RESIDENTIAI, aND PUBLIC SOLID WASTE COLLECTION

RIGHT OF CONCESSIONAIRE TO SUSPEND CERTAIN

SERVICES IN THE EVENT FOURTH PHASE (B) DOES
NOT GET REALTIZED

RIGHT OF CONCESSIONATIRE TO SUSPEND SERVICES
FOR NONPAYMENT OF INVOICES

11
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TWENTY SIXTH

TWENTY SEVENTH
TWENTY EIGHT

TWENTY NINTH
THIRTTETY

THIRTY FIRST
THIRTY SECOND

THIRTY THIRD

THIRTY FORTH

RIGHT TO . REVISE COSTS BASED ON INCREASED
NUMBER OF SECTORS

CONCESSIONATRE TO  HONOR AGREEMENT  WITH
ECOLOGY

OBLIGATION OF GOVERNMENT NOT TO AWARD SIMiLAR
CONTRACT

CANCELLATION FOR NON-COMPLIANCE/FORCE MAJEURE
RIGHT OF GOVERNMENT TO SUPERVISE

OBLIGATION. OF GOVERNMENT TO °~ NOTIFY
CONCESSIONAIRE OF IRREGULARITY

JURISDICTION/DISPUTE RESOLUTION

ADDRESSES

VALIDITY OF AGREEMENT

12
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Translation of

CONCESSICN CONTRACT

-ORC=3522n Contract for the public services of collection,
ranzgorzation, recycling, wuse and final disposition of
r2sidzntlal, commercial & indust:ial solid waste, as well as
the Zzsizn, construction & operation of the final disposition
Zitez (l=andfill & others) of such solid waste, and the use
xnc zxplzitation by any legal means of such waste and 1its sub
;roé::ts,‘ that 1is made in the phases of collection,
:ra:s;or?étion: recycling, landfill & processing of solid

& other services that may need to be implemented in

2Xézr Tz provide an efficient public service, that is

12Zraz=3 on the one side by the Honorable Municipal
1T oé Naucalpan de Juarez, State of " Mexico,
(o -=d 1n this act by the Lic. Mario Ruiz de Chavez,

conszitts

fE-ituzzonal Municipal President, and by Lic. Xavier Chavez

cretary of the Honorable Municipal Government of

, hereafter referred . to as “the Municipal

Zovernment'  and on the other side by Desechos Solidos de

[ 4

pan 3.A. de C.vV., represented in this act by Pcberto

AL_hiaQ ana Ariel Dario Goldenstein, legal representatives of

“hz Cnc2ssionalre, hereafter referred to as “the
Sonizssiznairen, pursuant to the following ‘history,
Zetlarations & Clauses:

~N

13
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HISTORY

of "the Municipal Government "

It 1s a body of direct popular election, in charge of
the administration of the Munic

ipality of Naucaipan de
Judrez, State of Mexico,

according to what it is set

forth in articles 115, items T & ITI, section "C" of the

pelitical constitution of the united Stat

es of Mexico,
133, 135, 136, 142, 143

;155 v 156 items II & ITI of the
political constitution of the free andg sovereign State
ofhﬁékico, article 31, items II, VII, XXII & XXVII, 48,
items II, IV VIIT, 49, 125, 126, items 1T, 127, item IT,
128, 129, items T & II, 131, 132, 133, 135 Yy 136 of the
Organic Municipal Law; 137 of the
Ecologiéal

56 & 59 of

General Law of
Equilibrium and Environmental Protection; S

7

the Environmental Protection Law of the State

of Mexico; 34 section "C", 35 & 38 of the Municipal Band

for the Municipality of Naucalpan and what it 1is
stipulates in the Regulation for the Handling of Solid
Waste in the Municipality of Naucalpan, State of Mexico,

published in the Municipal Gazette on December 15, 1992.
N "t

That in compliance to what it is stipulated in the

Organic Municipal Law, the request for a Concession

from Desechos Solidos de Naucalpan S.A. De C.v for the

\Funicipal service of collection was submitted to the

Naucalpan City Council, in conformity to was it is
established in articles 127 items II, 128, 129 g 131, of

the Organic Municipal Law. After this request for a by

Desechos  Solidos de Naucalpan S.A de c.v. was

extensively discussed by the Honorable members of the
City Council, they voted unanimously for the awarding of
the Concession of the services of collection to Desechos
Solidos de Naucalpan $.A de c.v. during the City Council

session on the 4th of November 1992.

14
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IT.

NeLv,

That- in compliance with article 129 of the Organic
Municipal Law, and due to the fact that this Concession
€xceeds the term of the present_a&nhﬁstration, such
Concession awarded by the City Council was submitted to
the Honorable LI State Legislature in order to obtain
the authorization from 1t, to award the public

service
Lo Desechos Solidos de Naucalpan S.A. de c.v. for a 15
vear term.
The Honorable LI legislature of the State of Mexico,

after having conducted all the legal work, approves and

althorizes the Concession awarded by the Municipal
Government of Naucalpan for a 15 year term to Desechos

Solidos de Naucalpan S.A. de c.v. according to decree

number 213 of the Honorable LT Legislature of the State
of Mexito dated August 12 1993, number 33, and published

in the Gazette of the State of Mexico the 1é6th of August

1993, and allows the Municipality to establish all other

conditions and modalities of the Concession Contract, so

that by way of their legal representatives they
subscribe the documents that will
Contract .

derive from the

N\That accerding to the legal framework and history

Presented above the Municipal Government has the

faculties to award a concession, Contract, and supervise

de performance of Desechos Solidos de Naucalpan S.A. dé
in everything related Lo the public service of

collection, transportation, recycling, use and final

disposition of residential, commercial and 1industrial

solid waste, as well as the design, construction and

operation of the final disposition sites

(sanitary
lépdfills and others) of such waste,

and the use and
'eiploitation by any legal means of such waste and its
sub products.

Of the Concessionaire

15
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IT.1 The Concessionaire is a

corporation constituted
according to the Mexican Laws as per public document
- number 6477, volume 167, notarized im. front of Public
Notary Number 7, from the Judicial
Cuautitlan,

District of
by license granted to 1its principal acting
in the ordinary protocol C. Lic. Benjamin de la’ Pefla vy

Mora, and registered in the Public Registry of Commerce

of Tlanepantla, State of Mexico under section number

307, volume number 31, book first of
Naucalpan.

Commerce of

I1.2 That its social object is:

. a) Collection of solid waste
b) Transportation and transfer of solid waste
c) Processing, separation and recycling of solid waste
d) Design, construction and operation of sanitary
landfills
e) Design, installation, construction and handling of
machinery for the use and exploitation by any legal
N means of the bio-gas that 1s generated by the solid
waste.
£) Design, construction and operation of incinerators
{. - of solid waste
Shws N
g) Studies, projects and administration
h) Representation and subscription of stock in other
companies that have a similar social object .
i) Commercialize, manufacture, maquila, builg,

industrialize, import, export, process, transport
and lease anything related to its social object.

16
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DECLARATIONS

The Municipal Government declares' that -the Municipal
Development Plan 91-93 developed by the

Present
administration has determined the

importance of
modernizing the Municipal public services o

f sanitation,
which include solid waste

collection, recycling,
exploitation and disposal and other phases that may be
deemed necessary .

II. The Municipal Government declares that

the Municipal
Development - Plan 91-93 developed:

by the present
administration clearly expresses that the lack of

Federal, State ang Municipal funds must not be an excuse

to refrain from developing works of public interest

required by the Neucalpan community. In view of the lack

of advanced technology and the necessary funds, this

Municipal Government has made public the impos

sibility
that

1t may provide the public sanitation service in an

efficient manner andg with the advance technology

necessary in order to handle Municipal solid waste.

IITI. The Municipal Government declares that within a frame of

\freédom that strengthens economic growth,

this Municipal
Government has agreed to

allow the participation by

private investors, who have the capacity and experisnce

in handling and disposing of solid waste, 1in order to

'\satisfy' the needs of the inhabitants of the
Muniicipality.

The Concessionaire declares that due to the fact that
the Municipal Government made public the impossibility

of providing by itself the services using the latest
\

technology and because of the convenience that a third

pérty that qualifies for the job would provide the

service, aside from contributing to the

ecological
clean-up and technically handl

ing solid waste, it would

17
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VI. “CThe Concessionaire declares that

VIT.

provide collection services with equipment that belongs
to the Concessionaire and that for being enclosed it
will not allow the waste to come out on the streets, and
it would handle the service with hygiene as per the
Health Laws which affect this kind of service;

Solidos de Naucalpan S.A. de c.v. has

Desechos
requested in
writing to the Municipal Government the Concession to
exploit the Municipal public services of
Lransportation,

collection,
disposition and recycling of Municipal
solid waste; design, construction and operation of
sanitary landfills as

well as the use and exploitation
of “the sub products o

f such solid waste and especially
of the bio-gas (methane gas) that 1s generated in such
sanitary landfills; this last, so long as the proper
cempany  to do the work of exploitation of
(methane gas)

bicgas
and the feasibility to generate with it

electricity; this specialized company will be invited by

the Concessionaire Lo participate in order Lo comply
with the fourth phase of the concession.

The Municipal Government declares that awards,

Celebrates & signs this Concession Contract, in the’

\gxercising of the attributions and faculties that are

given to it as ber the legal framework that is

stipulated in 7T.1 of this Contract and in  itg
declarations.

its personality 1is
properly credited according to what is Stated in II.1 of
this Contract and in its declarations.

Of the Parties.

\ .
The Parties declare that they both agree to celebrate
this Contract and that they both comply with all of the

legal attributions and needed faculties of th
Law,

e existing

18
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Therefore, .the Parties agree as- per the dispositions contain’

in the following,

CLAUSES

FIRST.~- The Municipal Government awards thlS Concession and

1s obligated to give to the Concessionaire all the
facilities needed so that it can perform the object of
this Concession that consists of the public services of
collection, transportation, recycling, use and final
disposition of residential, commercial and industrial
Solid waste, as well as the design, construction and
operatlon of the final disposition sites (landfill and
others) of such waste and other services that may need
to be implemented in order to provide an efficient
public | service, and the use and exploitation by any

legal means of such waste and its sub vroducts.

SECOND. - The Concessionaire is obligated to obtain all the

permits and licenses, Federal, State and Municipal that

may be required to comply with the object of this
concession.

\\The Municipal Government is obligated to contrive in
obtaining the permits and licenses require from a State
and Federal and to issue the Municipal permits and

licenses needed for the compliance of rhe object of this
‘concession.

THIRD. The Concessionaire is obligated to comply with the

four Phases as stipulated in the Operation Program

which becomes a part of this Concession Contract, as
eXhlblt "1

FOURTH.- The Concessionaire is obligated to initiate the
first phase of the program on November 17, 1993, this
first phase consisting of: distribution of containers,
collection, transportation, handling and final

19
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disposition of solid waste collected in commercial and
industrial areas on the Municipality of Naucalpan.

The Parties agree that the different actions of this

first phase will  be performed as per the schedule

stipulated in the operation program.
FIFTHT——' The Concessionaire 1s obligated to initiate the
second phase of the brogram on December 1l1st 1993, this
second phase consisting of: the

sanitary landfill of Rincon Verde,

operation of the
including in it a
recycling plant according to what it isg stipulated in
th;mbberation Program, phase 2 (a) and (c¢),

and at the
. same time it ig obligated to initiate the technical
- studies:necessary Lo determine whether the life of the

site can be extended, and once the life of the site

Cerminates, the Concessionaire is obligated to perform

the final closure of such landfill which shall remain
properly sealed, reforested,

and susceptible for the
construction of sporting areas. '

The Concessionaire is obligated to be
December 1993 the studies,

gin on the 1lst of

designs and pProjects of a

\Pew_landfill in Corral del Indio or other, and it
obligated to lnitiate, as a priority,
impact report.

is
the environmental

k’ SIXTH. - The Municipal = Government is obligated to

! give
\poSsession of the sanitary landfill

of Rincon Verde Lo
the Concessionaire on the 1st of December 1993 so that
the Concessionaire is able to comply with the fourth

clause of the bresent Concession Contract and authorizes

ecessary methods

the Concessionaire to establish the n
|
for its operation, maintenance and conservation

and
allows the Concessionaire to determine

charge and waste inflow controls.

the rates to
This authorization is
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applicable also to " future “landfills 1like Corral del
Indio or other. ‘

The Parties agree that the rates of the landfills will

- be determined by the Concessionaire based on the

operating costs.

SEVENTH.- The Parties agree that the Concessionairé will
honor all the rights and obligations that are contained
in the land lease that was celebrated between the
Municipal Government and the Common of San Mateo Nopala

who - are- the owners of the site where the landfill 1is
located.

The Muriicipal Government is obligated to contrive, if
need be, with common's authorities of San Mateo Nopala
the celébration of a new Contract between the Common's
Authorities and the Concessionaire for the term that the
technical studies show to be the life of the sanitary

landfill of Rincon Verde. The conditions will be

discussed between the Municipal Government, the

Concessionaire and the Common's Authorities. At the same
time the Municipal Government is.obligated to contrive
with the Common's Authorities of San Mateo Nopala the
location of another sanitary landfill, either in the
site known as Corral del Indio or in another site that

(' the pertinent studies may determine as suitable for its
g ‘\ponstructionﬂ so that the Concessionaire 1is able to

comply with the second phase of the operation program in
1ts totality.
EIGHTH. - The Municipal. Government releases the
Concessionaire of- al responsibilities on the sanitary

landfill of Rincon Verde prior to the December 1. 1993.

As a result, the Concessionaire is not responsible of
damages or perjuries partial or permanent that the solid

waste may cause to third Parties, nor for ecological
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“unbalances,  or contamination, or other events related to

that solid waste for it would not be  imputable to the
Concessionaire.

NINTH. - The Concessionaire is obligated not accept toxic

waste at the sanitary landfill of Rincon Verde, ., Corral
del Indio or others..-

TENTH.- The Concessionaire is obligated to initiate the

third phase of the program on December 13, 1993,
consisting this third phase of the program in:
residential collection (Satelite) phase 3 (a) and public
coiiéction phase 3 (b) '

The Concessionaire is obligated to implement the third
phase of the program according to what it is stipulated
in the’ residential service schedule. Such schedule
describes the nine sectors in which the Municipality is

currently divided for waste collection purposes.

ELEVENTH.- The Concessionaire is obligated to install an
electricity generating plant which will utilize biogas
ocut of Rincon Verde, Corral del 1Indio, or other,

_according to what it is stipulated in the operation

program phase 4(a), understanding that this electricity
generation will exclusively be out of biogas, and that

. the amount of megawatts that are to be generated will be
|- determined by the studies that are to be conducted.

N

The Concessionaire is authorized to invite a power

generation specialized company so that they may generate
more megawatts using another type of fuel, understanding
that the company that ﬁay be invited to implement phase
4 (b) of the operation program must have all the permits

and authorizations issued by the proper authorities to
do the project.
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The Municipal Government gives ‘its conéent so that the

Concessionaire associates itself with - spec1allzed

Company in order to geénerate more megawatts and so

comply with all the phases of the operation program and

to make the program self-financed as shown in exhibit
illll

ITWELFTH.- The Concessionaire 1s obligated to give to the

Municipal GCovernment 10% of the total stock of the

Concessionaire, and by doing so, it complies to the

condition established when the Concession was awarded to
the Concessionaire on November 4th 1992,

The Concessionaire is obligated to give the 10% of the

stock within 30 days from the date this Concession

Contract is signed and it is obligated to keep this 10%
of stock throughout the term of this Contract.

In case the Concessionaire increases its social capital
1t is obligated to maintain the same proportion of 10%
of the stock to the Municipal Government .

THIRTEENTH.- The Municipal Government wilil provide the

_Concessionaire with all their trucks and equipment that
A

1s in good condition as well as the vards, so that the

Concessionaire complies with the residential service

schedule stipulated in the operation programn.
FOURCEENTH . -

The Concessionaire 1is obligated, at the rate

that 1s stipulated in the service schedule in the
operation program, to begin substituting the collection
trucks by up to 70 advance technology units or more if
the service so requifes, according to what it

stipulated in the.operation program.

13

FIFTEENTH.- The Municipal Government is obligated to

transfer all wunion labor that works in the waste
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collection division of -
be transferred.

public works and that wishes to

The Municipality 1s obligated to - make each and every
payment on . pensions or voluntary retirement by concept
of liquidation and by seniority for the first five vyears
of the duration of ' this Concession of all those workers

that have been transferred from the Municipal Government
Lo the Concessionaire.

All those workers that have been providing services for
over 15 years will have the right to retire,
dgéife, and the Municipal Government is okbkligated to
. ‘ provide for that retirement. Once the Concessionaire re-
(= hires ‘the personnel 1t will be responsible for their

benefits and rights as ber the Contract that they
mutually celebrate.

1f they so

SIXTEENTH.- The Concessionaire is obligated to recognize as

the holder of the collective labor Contract "The Union
of Workers for the State and Municipalitiesg® " SUTEYM"
due to the fact that the Municipal Government is
partners with the Concessionaire according to what is

\ Stipulated in the Twelfth Clause of the present Contract

and according teo what 1t 1s stipulated in the statute of

the State of Mexico, so that during the Concession term,

f. no other labor union other than the “SUTEYM” may dispute
gws \\or request the titularity of such collective labor
Contract .
SEVENTEENTH . -

This Concession shall be in effect for a 15
year period starting from the 17th of August, 1993, and

may be extended only once so long as the services have

5een provided according to the Law and that the
Concessionaire complies with the terms set forth in the

Concession Contract . The Concessionaire will request
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this extension one year prior to the expiration of the
term of this Contract. '

EIGHTEENTH.- The Concessionaire ig obligated to place a

N$1,000,000 (one million new pesos) performance bond  in
order to guarantee the compliance with the obligations
that it acquires in this Concession Contract. This bond
shall remain in place during the term of the Contract.
The Concessionaire 1s obligated to provide  such
performance bond within 90 days from the

Concession -Contract 1s signed.

time this

*,

NINETEENTH . - The Concessionaire is obligated to maintain in

. place during the term of this Concession Contract with

an authorized insurance company a liability insurance

policy in the amount of N$500, 000 (five. hundred thousand
new pesos) for damages, including death, that the

Concessionaire or its employees may cause to others.

TWENTIETH.~‘The Concessionaire is obligated to establish an

educational program with the purpose of making the
population of Naucalpan aware of the problem that the
solid waste represents and its handling and its

final
\disposition.
TWENTY FIRST. - The  Concessionaire is obligated to
. participate, in conjunction with the Municipal
Qgé ‘Government, in a public education and orientation

\bampaign in the schools of the Municipality and for the

population in general, in subjects related to ecology,
environmental protection, handling of solid
hygiene and health.

waste,

TWENTY SECOND . -

‘The Parties agree that according to decree
nﬁmber 213 o

f the Honorable LI Legislature of the State
of Mexico dated August 12 1993, number 33, and published
in the Gazette of the State of Mexico the 16th of August
1993, which entitles the Municipal Government to
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establish all other conditions and modalities of the

Concession Contract, so that by way of. their legal

representatives they sﬁbscribe the documents that will
derive from the Contract.

As a result the Parties agree that it 1s necessary aside

from the conditions and modalities contained ‘in  the

present Concession Contract, to justify the payment that

will be issued by the Municipal ‘Government to the

Concessionaire for the residential ang public solid

waste collection service in the Municipality, because

the fourth phase (b) described in the Operation Program
. as per exhibit "1" ig not vet realized, reason for which
,! the residential and public solid waste collection is not
self financed, and that it will qnot  be until the
electricity is generated at a sufficient rate to pay for

phases 2,3 and 4 of the operation program.

As a result, the Municipal Government manifests that its
has assigned for 1294 the amount of NS$S1,480,000 (one
million four hundred and eighty new pesos) monthly to
absorb the cost of residential and public solid waste
collection in the nine sectors in which the Municipality
15 divided for residential collection purposes.

AN

TWENTY THIRD.- The Municipal Goverrnment is obligated to pay

. .and the Concessionaire accepts the amount N$1,480 , 000
g - .
e N\ (one million four hundred andg eighty new pesos) monthly

for the services of residential and public solid waste
collection.

This payment in the amount of NS$1,480,000 (oﬁe-ndllion

four hundred andg eighty new pesos) monthly will be in

éffect for the years 1994 and 1995, with the condition

that at the end of 1995, if the fourth phase (b) of the

operation program which consists in the generation of

electricity 1s not vet realized, the Municipal
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‘/"

\\the Concessionaire in advance within the first five da

TWENTY | FOURTH . - The

The Municipal Government ig obligated to pay ‘to the

Concessionaire the proportional amount of its ' budget

destined for the service described above

as the
Concessionaire takes over the different

sectors for
residential  ang public waste collection
according to the amounts and the

service,

schedule stipulated in
the- operation program. ‘

The Municipal Government is obligated to transfer their

equipment and facilities that are in good conditions to

the Congessionaire tO provide the residenti
service.

al and public

The Municipal Government ig obligated to pav to the

Concessionaire starting on the 13 of December 1993, the
'quantity of N$195,000 (one hundred ninety five thousand
New pesos) for the first of the nine Sectors (Satelite)

that the Concessionaire is taking control over.
N\

The Parties agree that the proportional quantities of
payment for the sectors that the Concessionaire will be

servicing will be paid by the Municipal Government to

VS
bf‘every month.,

Municipal Government and the
Concessionaire agree that if the fourth phase (b)

not get realized (enough electricity generatio
tﬁe:operation progr

does

1 as per
), and that the Parties do not come

to an understanding in the re-negotiation of the monthly

payment for the residential and
end of 1995,

public service by the
the Concessionaire will have the option to
Stop servicing the residential and public sectors and
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TWENTY FIFTH.- The Parties agree that if the Municipal

Government doeg not make a payment for the residential

and public waste collectdion services within 90 days

after an invoice has been Presented by the

Concessionaire, the Concessionaire wi1ll have the right
Lo suspend the service, and this suspension -will not be
considered a default to this Concession Contract because
this will not be imputable_to the Concessionaire.

. TWENTY SIX.- The Parties agree that if, in the future, the

amount of sectors as per exhibit w2« varies, for these

increasq, the Municipal Government and the

Concessionaire will revise the costs of the services

that are being provided by the Concessionaire in order

£O increase (payment) in proportion to the increased
number of sectors that need to be serviced.

TWENTY SEVENTH. - The Parties agree that the Concessionaire

will honor all the rights and obligations that are

Ncontained in  the Coordination Agreement  for the

Ooperation and sanitation of the $0lid waste landfill

of
. Rincon Verde Celebrated between the Secretary of Ecology
. of the Government of the State of Mexico and the

\Municipal Government, dated June 9, 1993.

the term of this Concession Contract and

authorization to the Concessionaire Lo transfer any of

its . rights anpng obligations under this concession,

pPrevious written authorization by the Municipal
Government, ag well as subcontract with any of the four

phases, mainly the fourth phacse (b), due to the fact
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that the Concessionaire will need a specialized company

in this area in order to implement the operation program
in its totality.

The subQContracting of third Parties by the
.Concessionaire of‘any of the phases or of the  fourth
bhase (b) of this Concession Contract, according to what
is stipulated in the Operation Program, does not release
the Concessionaire of irs responsibility and obligations
CO comply with the totality of this Concession Contract.

TWENTY-. NINTH.- The Parties agree that this Concession

Contract may not be terminated, revoked or municipalized

. for causes of force majeur. The non-compliance by the
o Concessionaire of any of its obligations or any of the
clauses- of this Contract for reasons imputable to the

Concessionaire will be reason for the Municipal

Government to proceed according to the attributions and

faculties of the existing Law to terminate, revoke or

municiaplize the Concession Contract, subjecting itself

Lo what it is established in the Organic Municipal Law.

The Parties agree that before the Municipal Government

\proceeds to the cancellation, revocation or

municipalization of this Contract, the Parties will

attempt to conciliate their differences.

o

THIRgIETH.ﬂ The Municipal Government will have the right to

supervise at any time that it deems to be necessary that
the- Concessionaire is complving with all its obligations
under the Concession Contract as well as
Operation Program.

under the

THIRTY .FIRST.- The Municipal Government must notify in

wfiting to the Concessionaire if it finds any
irregularities in the implementation of the four phases

that comprises this Concession Contract and the
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Concessionaire will have 30 days to correct such

e irregularity and justify the reason why it existed.
THIRTY SECOND. - The Parties agree that for the
interpretation, compliance and execution of the

obligations contained in the clauses of the ipresent

Concession Contract, they resign to their
addresses present or future and

legal

agree  to  submit
themsalves to the courts of the State of Mexico. At the

same time, the Parties agree that prior to goi
court they would attempt to resolve their differenc

THIRTY THIRD.- For all related to the Present Concession

. Contract the Parties agree that their addresses are:
it

U

The Municipal Government, EI Palacio Municipal de
Naucalpan de Juarez, State of Mexico.

b) The Concessionaire, via Gustavo Baz # 85, Bosques de

Echegaray, Naucalpan de Judrez, State of Mexico, 53310

THIRTY FOURTH.- The Parties agree that in the celebration

of the present Concession Contract there are no

<Yoluntary CITOrS nor any other nullity causes t

hat may
lnvalidate it .

This Concession Contract was read by the Parties who are

. aware -of its legal content, they sign at the bottom and at
o

the a~edge in five originals in Naucalpan de Judrez this 15
of November 1993 .

The Municipal Government
Municipality of Naucalpan de Juarez

(Signature)
Lic. Xavier Chavez Tello
Secretary Of The Municipality

(Signature)
Lic. Mario Ruiz De Chavez
Municipal President

The Concessionaire
Desechos Solidos de Naucalpan S.A. de C.v.

(Signature)
Reoberto Azinian
President of The Board of Adm.

(Signature)
Ariel Dario Goldenstein
General Director
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(Translation)

(Letterhead of Desona, S.A. de C.V., Desechos Solidos de

Naucalpan)
EXHIBIT "1
OPERATTONS PROGRAM

The Concessionaire's program will be divided into four
ohases: :

-

ZHASE 1: ‘NON—TOXIC SOLID WASTE PICK UP PROGRAM .

AL INDUSTRIAL AND BUSINESS WASTE.
“HASE 2 NON-TOXIC SOLID WASTE PROCESSING AND FINAL DISPOSAL
PRéGRAM. _
a) EXTENSION OF USEFUL LIFE, OPERATION AND
CLOSURE OF THE RINCON VERDE LANDFILL.
WASTE PROCESSING.
B) DESIGN, CONSTRUCTION AND OPERATION OF A NEW
SANTITARY LANDFILL.
?HASE\E: NON-TOXIC SOLID WASTE PICK UP PROGRAM .
a) RESTIDENTIAL WASTE .
B) PUBLIC WASTE

PHASE>4: ELECTRIC POWER GENERATION PROGRAM .

" a) CONSTRUCTION OF A BIOGAS-BASED ELECTRIC POWER

GENERATING PLANT,

B)  CONSTRUCTION OF 2 BIOGAS*BASED AND NATURAL
GAS-BASED ELECTRIC POWER GENERATING PLANT.
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PHASE 1 (a)

Industrial/Commercial S50lid Waste Pick Up Progyram

The Concessionaire is obligated to start Phase 1 of the

Program on November 17, 1993 . Phase I includes the placing of

containers, collection, Cransportation, handling and final

disposal of the solid waste collected in the commercial and

industrial sectors of the Municipality of Naucalpan.

Phase 1 activities wlll be carried out  pursuant. to the

schedulé 6f this Operations Program.

Procedure

* Customer wvisits
Signing of service contract
* Container distribution

* Rendering of the services.

Definition of Ivbe of Services-

Comﬁércial service 1is 'aefined as -the service provided to

customers for waste generated our of commerciai activities

Industrial service is defined as the service provided to
cusquers for generation of waste out
production, construction,

Lype of vroducts

of manufacturing,
assembly or transformation of any

32
Sectiop 3



Industrial aAnd Commercial Services

The following are the services offered by the Concessionaire
Lo industries and commerce:

A) Container Service of 0.8, 1.5 and 2.3 cubic__meters

containers which will be picked up from 1 to

6 times per
week, depending on the

requirements of the
Each industry/commercial may need one
Or more containers, depending on the avallable space and
the amount- of waste generated. These

industry/commercial.

containers must

bPreferentially remain inside the customer’s premises. TIf
the industry or commercial does not have the necessarv and
operative space, it may have itg

premises,

container outside its
provided that the street container location does

not obstruct pedestrian or car traffic. If the container is

located inside the promises, the customers must, after 8
o'clock p.m. on the eve of the pick-up date, take the

container out of the Dremises and put it where the garbage

The pick-up site will be
jointly determined by the customer and the Co

truck can easily reach it.

ncessionaire.
The Cencessionaire will require the industrial and commercial
customers to put up & cash deposit for the use of the

container, which the customers must take care of and return

upon the expiration of the contract, as the container is the

Concéa§ignaire's property and 1is only lent to the customers.
Deposit for a 0.8 cublc meter container: N$680.00
Deposit for a 1.5 cubic meter cqntainer: N$730.00
Deposit!

for a 2.3 cubic mater container: N$790.00

The amount of the deposit per container will increase
broportion to the increase in the cost of the same.

in
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If either the customer or the Conce
service by mutual agreement .,

General Container Deposits

Description Denosit Required Deposit not Required
1St Container : : X
==L Lontaa:

2nd Compainer X

3rd Container
—————ntalller =

4th Container X
__h___H__h__ﬁ“_____L__H______h_ﬁ___h__ﬁh__h____ﬁ______ﬁ;_______Hﬁ
5th Containes
————=utalner

>

>

6bth Container X
Container Maintenance:
se=eddNer Maintenance

* The customer must  keep the
free,

container clean and odor-

* Based on the needs, the Concessionaire st thoroughly

re-paint andg repalr any container, including the
wheels, due to their use.

clean,

Iﬁ\ due to customer misuse, it is necessary to make any

repairs, the Concessionaire will repair the container at

the customer’s expense

The Concessionaire may use other container sizeg depending on

'1'thé'cu§tomers, needs.
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The Following

ontainers

Vehicles will Be Used To Pick Up This .Tvpe Qf

Description- Front Load Type Truck

Capacity: Between 8-10 Tons

Power : 230-300 HP

B) 15, 23 and 30 cubic meter roll-off Lype containers will

be used when the solid waste generation by a customer calls
for such type of containers. These containers will also be
uséd,afor -all  construction industry customers .

These
containers will be picked up f

rom 1 to 6 times each week,
depending on the 1ndustxry/commerce needs. Each

industry/commerce may need 1 or more contailners, depending

on the avajilable spacé and the amount of waste generated.

These containers must preferentially remain inside the

Customer’s premises. If the industry or commerce does not

have the necessary and operative space, it may keep the

container outside its premises, provided that the
where the container is

site
located in the street does not

obstruct pedestrian Or car traffic. The customer and the

Concessionaire will jointly determine

the container pick-up
N
Slte,

The Concessionaire shall not require 1ts industrial or

commercial customers to deposit any amount for the use of

s type of container, but the customers will undertake in

the service contract to be responsible for the container.

The container wil] always remain the
property . '

Concessionaire’s

Container Maintenance:

The Concessionaire must keep these containers in the best
working conditions .
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The Following Vehicleg Will Be Used To Pick Up This Type Of

Containers

Description: Roll-0Off Type Truck
Capacity: 8-10 tons

Power: - 230-300 HP

C)

The Concessionaire will provide to commercial and

industrial customers whose size does not permit or whose

waste generation does not justify the use of a container,
the pick up service of 12-litter gérbage bags, on which the
Concéééibnéire’s logo must - be pfinted. The compény will
supply these garbage bags to commercial and
custonmers for N$10.00 each.

industrial

An industrial and commercial customer, upon acquiring these
garbage bags from the Concessionaire, is entitled that the

Concessionaire provides the solid waste pick up service at

no additional cost. Said garbage bags will be sold in 6

plece packages and in boxes with a maximum of 100 garbage
bags .The Concessionaire will pick up these -garbage bags

every day 1in any commercial zones which generate high

quantities of solid waste. The commercial and industrial

customers may deposit their solid waste garbage bags any
day from Monday to Friday, at night.

Commercial and/or industrial customers located in zones

whsch' generate less solid waste must deposit their solid

waste garbage bags only on the days that the garbage trucks
service said zone. The pick up days will be set by the
Concessionaire and will be reported to all customers.

The , Concessionaire will not pick .#Up  commercial or

babs on which the
Concessionaire’s logo is not printed, as the
service contract will be

industrial waste in garbage

pick up
signed only with industrial or

commercial customers that use the Concessionaire's
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contalner or garbage bags on which the Conce551ona1re S
logo is printed. '

RATE SHEET
L_ Size . . Times per week ' Monthly Rate
0.8 m3 1 Time A Week N$150.00
0.8 m3 2_Times Per Week N$195.00
0.8 m3 3 Times Per Week N$240.00
0.8 m3" 4  Times Per Week N$285.00
0.8 m3 5 Times Per Week N$330.00
0.8 m3 6 Times Per Week N$375.00
| 1.5 m3 1l Time Per Week N$195.00
1.5 m3 2 Times Per Week N$285.00
1.5 m3 3 Times Per Week N$375.00
1.5 m3 4 Times Per Week N$465.00
1.5 m3 5 Times Per Week N$555.00
« 1.5 m3 6  Times Per Week N$645.00
‘ 2.3 m3 1 Time Per Week N$240.00
1.5 m3 2 Times Per Week N$375.00
s 1.5 m3 3 Times Per Week | N$510.00
| 1.5 m3 4 Times Per Week N$645.00
1:5 m3 5_ Times Per Week N$780.00
1.5 m3 6 Times Per Week N$915.00

The 15/23/30 cubic meter container pick up service contract

and
commercial customers will be governed by the following rate:

Lo be' executed by the Concessionaire With industry
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Description Frequency Price

15/23/30 cubic meters Per trirp N$.525.00~

*This rate applies only to 15, 23 and 30 cubic metar
containers for picking up said containers, per rig.
The solid waste content of said containers will he finzlil-s
disposed of for an extra charge to customers using this =vo
of container. Said charge will depend on the weight of
solid waste in the sanitary landfill, and the customers will
be given an official receipt by the sanitary landfill Zzx¢
this Eﬁargez which the industrial or business custeorers
undertake to pay in addition to the per trip rate menticrnzs
above.

s SERVICE SCEEDULE

Industryv/Commerce

According to the information provided by the Municipaiity =zc

the Concessionaire, Naucalpan has 2,500 industries ADT

18,000 commercial establishments.

The Concessionaire shall be able to provide solid waste =5ick

RN

up services to all industrial and commercial customer=z oI ©=

Municipality within a maximum term of 24 months and & min-me-

term of 12 months following the start up date of PHASE T .2

e — (o

of this operations Program.

N
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PHASE 2 (a)

Possession of Rincon Verde

The Concessionaire shall start Phase 2 (A)

December 1st, 1993. This second phase
following:

of the Program on
consists of the

The Concessionaire assumes responsibility for Rincon V
the management, operation,

erde,
control, mainténance, collection
and  everything pertaining to an efficient and proper
Operagién of a sanitary landfill.

The Rincon Verde bossession program will be as follows:

[_]

Fach unit that comes in for the third time

will be assigned
a control number.

* Start up of the customer information program.

* Start up of the incoming waste control program

2/12/93

. Mestings with all parties related to the Rincon Verde
sanitary landfill-

3/12/93

Start up of adaptation of the entrance booth zone to
install the scale.

3/12/93

Putting up signs with the Rincon Verde control,
and ﬁanagement provisions.

operation
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After Jandéry 1st, 1994, studies will be made in the Rincon
Verde landfill to:

Determine the site useful life.

¢ Determine the possibility of extending the site useful
life.

* Determine the area to put a new scale booth.

* Determine the cost to carry out the expansion, construction
and clearance work.

¢ Determine the monthly site operating cost.

¢ Determine the capacity Potential-

Apply the closure and post closure costs.

* Determine the rate system.

Once the studies have been completed, and if the same are
satisfactory:

The construction of a scale booth will be started-

The landfill clearance process will be started.

N
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B LT LANT

Once the Concessicnaire .picks up 500 tons of residential
‘waste each day, it will start the construction of a recycling

plant. Said plant will receive the waste directly from the

pick wup trucks and from the transfer area to make a

methodological separation of the waste. The Separation will

consist in the classification

of waste by material, in

accordance with the following estimated percentages:

- Description Percentage
Glass 7%
Paper 3%
Cardbhoard ’ 5%
Hard Plastic 1%
Soft Plastic 3%
Cloth 1%
Metals 2%

Once separated, the waste will be Cransported to packing and
h . .
storage siltes until they are ready to be sold.
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PHASE 2 (B)

QQNSTRUCTION OF A NEW SANTTARY LANDEILIL .

The Concessionaire shall, after December 1st, 1993, start the
studies, design and project of the new . sanitary landfill‘at
Corral del Indio or elsewhere, and 5to_ start up, as

=

priority, the environmental impact study.

The commencement of . the construction of a new "sanitars

1a1dfll1 in Corral del Indio or elsewhere will be. sukiect :z

(S

the rﬂsult of the studies mentioned in PHASE 2 (A), =zs5 well

as to the feasibility and life of the Rincon Verde lan<Zill.

£ PHASE 4 (B) of this Operation Program is not carriz3 U7,

LT

ov means of Which the design, construction and operatizn ol

[ENRE

n&w sanitary landfill at Corral del Indio or elsewhers il:

be directly financed, the Concessionaire will draw up a-
2sconomic feasibility study for the construction of ths site.
If the result of the feasibility study is satisfactczv, che
»once551ona1re will schedule the design and construc-ion of
the same. |

N
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PHASE 3 (Aa)

RESIDENTTAL PICK UP SERVICE

Re31dentlal waste pick up services to the nine sectors 1nto
which the Municipality of Naucalpan is divided

The Concessionaire will provide the pick up service to

generators of solid waste located in residential property.

Service Schedule

The Concessicnaire shall,
the
the

as of the date on which it assumes
responsibility for each of the nine sectors into which
Municipality is divided, keep the same Solid waste [
upl s

pick
ystem 1mplemented by the Municipality. After the second

month of providing this service, the Concessionaire will

advise the generators of residential solid waste
schedule

of the
they must abide by and of the operative conditions
of the Concessionaire, in order Lo cover all of
Sectors.,

the nine

The pick up service will be provided from one to up

Lo three times per week, depending on the amount of solid

waste generated by residential units.
~

In all instances, and without exceptions, the generators must

place their waste on the sidewalk or in proper containers,

plastic bags,. cardboard boxes or any other recipient or

coan}ner approved by the Concessionaire,

at 8 o’clock p.m.
at the latest on  the pick up

day, SO that the
Concessionaire’s employees pick up said items.

In hard to reach zones, the Concessionaire will provide the

pick up service by putting especially designed contalners
re51dent1al waste,

for
to be located in -strategic places. The
pick up frequency of these containers will depend on the
Population of the coverage area of each specific site.
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The Concessionaire will advise the population of the

residential waste pick up services schedule, per zone, and 6f
any eventual changes. '

The Following Vehicles Will Be Used. To Provide The Waste

Pick Up Services In The Nine Sectors Of The Resideritial

Program:

Description: = Side or back load Type Truck and
Rol1-0Off Type truck

Capacity;: - 8-12 tons

Power: 230-300 HP

Service Schedule

The residential waste pick up  service

implemented on the following dates:

program will e

1. Satelite December 13, 1993
2. Echegaray March 1, 1994

3. Lomas Verdes April 1, 1992

4, TgFamachalco May 1, 1994

5. Do&ntown June 1, 1994

6. San Mateo July 1, 1994

7. San Agustin August 1, 1994

8. Izcalli September 1, 1994

9. Molinito A and B October 1, 1994

November 1, 1994

Monthly payment schedule Per sector an the basis of the

present Municipal budget, which is subject to re-negotiation

bursuant to clause Twenty Third of the concession contract
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Description | Payment Starts On _ 'l Amount:
Satelite 12/1/93 N$195,000.00
Echegaray | 3/1/94 N$150, 000.00
Lomas Verdes 4)1/94 N$105,000.00
Tecamachalco _ 5/1/94 N$120, 000,00
Centto __6/1/94 N$180,000.00
San MatgoO 7/1/94 _N$150,000.00
San Agustin 8/1/94 NS$150, 000.00
Tzcalli | 9/1/94 N$210,000.00
Molinito “ 10/1/94 N$220,000.00

Program To Be Applied In Residential Sectors

* Work meeting with the sector staff,
clearance workers,

including drivers,
street cleaners and supervisors, two
weeks before the date sat to start work on the sector.

Inspection of the vehicle fleet and equipment used by the

Municipal Government for garbage pick up and sweeping

purposes, 10 days prior to the date set to start work in
the sector

-,

N
Work meeting with the sector staff, including drivers,

cleararice workers., street cleaners and Supervisors, two

weeks before the date set to take possession, at the-

premises of DESONA, S.A. DE C.V. The uniforms and gloves
will be distributed at that meeting.
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PHASE 3 (B) -

PUBLIC WASTE PICK UP SERVICE

Service Definition

Public waste pick up service is the service provided in

public thoroughfares (streets, avenues, parks and public

gardens), Public Cemeterlies, Federal, State or
Government Offices and Public Schools.

Municipal

The Contessionaire will sweep and pick up the garbage front
the street and avenues and the garbage collected by the
sanitation workers in parks and gardens, which will be

deposited on the containers placed for that purpose.
The public market will be regarded as commercial accounts, as
the markets sell for profit.

Any garbage on the street will be picked up with front, back '

or side load trucks, depending on the location of that pick

up site and the traffic in the Concessionaire's routes.

If \Ehere is any garbage on empty land lots, the
Concessionaire will so report to the pertinent authorities so
that they advise the owners of such empty land lots. The

Concessionaire shall not be under the obligation of cleaning
up said land lots,

Trucks Required For. Garbage Pick Up

Description

Quantity

Front Load Trucks 25
Side or Back Load Trucks 35
Roll-0Off Trucks 10
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e

This quantity of solid waste pick up units will start

providing services depending on the needs of .each phase of

the Operations Program. It is understood that said quantity

of 70 solid waste pick up units may be increased or adjusted
depending on the needs of the service.

Truck Maintenance:

211 units

Lo be used by the Concessionaire for waste pick up
will Tbe

subject to a periodical preventive maintenance
program.

-

Operation Schedule:

The companv will pick up industrial, commercial,
and

residential
public waste preferentially at nights from a 8 o'clock

Pp.m. Lo 7 o'clock a.m.. However, the Concessionaire will be

authorized to provide such pick up services during the day.

SCHEDULE TO INCORPORATE SOLID WASTE PICK UP UNITS TO

THE WASTE PICK UP SERVICES

Quantity Description Date of Incorporation

\2 Front Load 11/17/93
5 Back Load - 12/13/93
5 Front Load _ 3/1/94
2 Roll Offs
3 Front Load 4/1/94
3 Back Load

‘\8 Back Load - 5/1/94
7 Back Load : 6/1/94
2 Roll Offs
3 Back Load 7/1/94
5 Front Load
3 Back Load 8/1/94
3 Roll Offs
5 Back Load 9/1//94
6, Back Load 10/1/94
5 Side Load 11/1/94
3 Roll Offs -
5 Front Load 12/71/94
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 Phase 4 (&

. generated exclusively with the

PHASE 4 (Aa)

INSTALLATION OF AN ELECTRIC_POWER GENERATING PLANT

a) of the-program is the installation of a biogas-
based electric power generating plant, from the biogas
generated at the sanitary landfills.

In order to determine the quantity of biogas that can ke us

m

JLER S

LO generate electric power and the electric power Jgeneratir

plant size, it is necessary to make studies to determine:

1) The gas presently generated.

2) The gas generation for the next 20 years.

3) The tiype bf plant best sulted for the site.

4) The sale potential of eleétric power .

5) The time and funds necessary for the construction.
6) The 1impact on the environment

Once the feasibility study has been completed and

satisfactory, the Concessionaire will begin the desicn ard

construction of the electric power generation plant.
.

As provided in Clause Eleven of the Concession Contract,

electric power to be generated in Phase 4 (A) will

i

biogas generated ar
sanft@ry landfills and the quantity of megawatts ©o o

generated shall ke consistent with the studies made.

r
N

i

iy

PHASE 4 (B)

Phasg 4 (B) of the program is an electric power generating

plant' on the basis of biogas

generated at the sanitarvy
landfills and another fuel

(such as natural gas), as t-e
electric power generation with the use of biogas 1s limi=ed.
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If a specialized company wishes to participate in Phase 4 (B)
to 1ncrease the generation of megawatts with another type of

fuel, it must first secure the corresponding pernits and

authorizations from the competent authorities. Once said
specialized company meets such requirement, the

Concessionaire will form a partnership w1th sald companv to
carry out this Phase. )

The following is the model of electric power generating plant
on which the second Paragraph of Clause Eleven is based:

Mlnlmug generating Capacity: 210 megawatts
Portion of sale rate applicable

L0 residential and public

pick up services: US$0.0071 per kilowatt/hour

Portion of sale rate applicable
Lo design, construction and operation

of a new sanitary landfill- US$0.0035 per kilowatt/hour

If this Phase 4 (B) is not carried out, the City Government

may authorize or implement some other means to
additional funds

raise

to make up for the difference between the

present budget and the cost of providing the residential and

pubrxp garbage pick up services.
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SAFETY STANDARDS OF THE CONCESSIONATRE

BESIDES THQSE OF THE SAFETY MANUAL

* The company will provide its staff with uniforms,

footwear and gloves. The staff shall be responsible for
keeping such items in goods conditions.

° The company will provide masks to its staff in direct

contact, especlally the recycling plant staff.

"o

The use of alcohol, drugs, narcotics, hallucinogenic etc.,
during working hours is strictly forbidden and will be

cause of dismissal.

* The wuse of any company vehicles for private uses
strictly forbidden and will be a cause of
dismissal

1s

immediate

Accepting or soliciting any payment from the customers for

the services rendered is strictly forbidden and will be a
cause of immediate dismissal.

AN

Personnel Training Courses

All of the personnel hired by the Concessionaire will undergo

a technical training course specific for each area, in
envidenmental hygiene, industrial safety

standards

and comparny

Public Education

The Concessionaire will organize an education program in

order to make the population of Naucalpan aware of the

problem of solid waste and everything c¢oncerning 1its

management and final disposal and shall participate with the

City Government in organizing an ecology, environmental
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protection, solid waste management , hygiene and health

education and awareness campaign among Municipal school
chlldren and the population of Naucalpan in general.

" SINCE THE UNIVERSE OF THE POPULATION FOR SOLID WASTE PICK Uz

SERVICES VARIES, ANY PHASE OF THIS OPERATIONS PROGRAM MY ES

CHANGED PROVIDED THAT SAID CHANGE IS SUPPORTED WIT= T¥=
RESPECTIVE STUDIES.

THE CONCESSIONAIRE AND THE CITY GOVERNMENT AGREE TO CHANGE
THE OPERATIONS PROGRAM DUE TO ACTS OF GOD OR FORCE MAJEU=Z.
o "THE CITY GOVERNMENT”
MUNICIPALITY OF NAUCALPAN DE JUAREZ
(An illegible Signature)
Mario Ruirz de Chavez

Municipal President

(An illegible Signan._>e)
Xavier Chavez Tello
Municipal Secretary

"THE CONCESSIONAIRE"

DESECHOQS SOLIDS DE NAUCALPAN, S.A. DE C.V,
(An illegible Signature) (An illegible signature)
Roberto Azinian
Chairman of the Board of
Boarg\of Directors

Ariel Dario Goldenstein
General Manager
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PERFORMANCE

DESONA

LTS G Y
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The service also included conducting meetings with
industry owners to familiarize them with the service, signing
individual‘ Contracts with each industry, delivering
containers and picking up waste efficiently and consistently.
As for the commercial sector, Desona conducted survevs to
determine the service needs. Desona‘s sales force visited
customers, 1in  each area, to design the most efficient
collection routes.

Desona’s industrial/commercial collection service was
scheduled to be in full operation within 24 months of the
start up-date of the service®.

cocument  issued by the Former Municipal Governmen: to

-.-"It 1s hereby Stated for any effects, that Deszona
began its operations on time the 17 of November, 13923,
starting Public cleaning service on the first phase of

their Operation Program, serving the commercial and
industrial sectors” ... ?

In compliance with the FIFTH CLAUSE: “Obligation of

egsionaire to initiate second phase by December 1, 1993;
SEVENTH CLAUSE:

Conc

“Obligation of Concessionaire to honor the
land lease between the Government and the Common of San Mateo

Nopala; and NINTH CLAUSE. “Obligation of Concessionaire not.

to cept toxic waste” of the Concession Contract, Desona
began topographical and geographical studies with US landfill
engineers. for expanding the life of the ‘landfill,

assumed
rights and responsibilities

of the Municipality‘s lease

“ontract for the Rincon Verde Landfill, and implemented a

Toxlc Waste Screening Program in order
introduction of Toxic Waste to the
Zincon Verde.

Lo  avoid the
Sanitary Landfill of

-_—

See Contract's Operations Program, Page “39~
See Exhibit ~“g~
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Desona imrediately engaged in many activities

to the operaticn of the landfill, relccating

safer work arszas, axtandin

pipes. purchasi=g wvehic:

o

Utilizing these new topographic maps, BAS was

able to develop a plan for four additional vyears oI

3 -
Lo o

disposal within the existing landfill footpri

3. In addition, these maps were used to design an
expansion of the existing landfill to the wesr wrhich
would provide up te 15 years of additional cagacity.

See Affidavit of Bryan A. Stirrat, Exhibit =9~
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Prasint

4, A health and szafetv plan was developad for the
at

workers and engineers

a
o5
(M

2xiting landfill .

U

). A

landfill 'S train

oracedur

Lo cover

Tucs zethleman:t

ool
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existing compacted

bulldozar

211 trucks

landfill were

they were requ

Wit  a
T thsa

R
rzluce
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ATALS
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DIAGRAMA £ ATIC
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0 the same are:

120 2 roxic WASLL screening system Was astabl i
SO that each losz

d w23 Inspectad pricr to dunping

o}
Vil

"the land

(]

)

ill. A training program was established 32

‘that the workers at the landfill knew how to identify

{

hazardcus wastes,

13.  Plans were developed to establizh a toxic waste

storage area for those items found at the landfill
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which are not able to be given back to the disposer.
This area was fenced to prevent unauthorized entry.

14. A Security  system was established at the
landfill to provide coverage 24 hours per day .

15. A separate storage area for the materials

recovered by the peppenadores was established at the
landfill to reduce the amount o
the site.

f materials spread over

16. Landfill engineering plans were developed to
-enable: the exiting landfill Lo be expanded
accommodate additional capacity for the n

to
ext 15 years.
These ehgineering plans, including provisions that all
New areas of disposal be lined Lo meet the performance
Standards of U.s. EPA  Subtitle pv. a bottom
excavation plan was also developed to

additional dirt to be rémoved for use in coveri
daily trash.

_ 17. an operations plan and overall landfill master
: \plan was developed to provide the designs necessary to

operate the landfill for the life of the concession.

Phased development plans were also designed to provide
~Tor yearly operations of the landfil].

Furthermore, a document issued by the former Municipal
Government to Desona on Dec. 11, 1993 Desona reads:
+--."This document

1s written to leave proof that,
with this act,

the second phase of the Concession
Contract between Desona and the My
begins~”.. . . 1

nicipal Government

-—
11 See Exhibit #1710«
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s

In compliance with the TENTH CLAUSE of the Concession
Contract: “Obligation of Concessionaire to initiate third
phase by December 13,1993”, Desona began the third phase of

the Concession Contract on Dec. 13 1993, This phase consisted

of the implementation of residential collection
Service for the first sector, Satelite,
begin on  Dec. 13, 1993,

service.
was scheduled to
and service for the second éector,
Echegaray, ~was  scheduled ' to begin on March 1, 1994,

Performance under this clause included the repair of all

Municipal waste collection vehicles destined for these areas,
classification of personnel, re-organization of routes and

providing all personnel with uniforms.

All efforts made by Desona were for the purpose of
AMproving the health and safety of the citizens of

Naucalpan
and fulfillinb its Contractual obligations.

In compliance with the ELEVENTH CLAUSE of the Concession
Contract, “Obligation of Concessionaire to install

electricity generating plant”, Desona began the studies

necessary to determine the amount of Bio-Gas generated by the

landfill in order Lo determine the size of the Power Plant 12

NIn compliance with the TWELFTH CLAUSE
Contract, “Obligation of Concessionaire

of the Concession
Lo give stock to

1ts stock to the

Municipal Government in a General Assembly dated Decémber 15
19932 . |

Government ” Desona transferred 10% of

!

These shares were delivered of Feb. 9, 1994, in hand, by
Mr. Azinian and Mr. Goldenstein to Lic. Francesco Piazzesi,

Director of Economic Development of the

new Municipal
Government 14

-

1z Ibid - Exhibit «g9~

See Desona General Assembly - Exhibit #11~

See Affidavit of Robert Azinian -Affidavit Section
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In compliance with the FOURTEENTH CLAUSZ of ths

Concession Contract; *Obligation  of Concessicnalzz o

substitute collection trucks”., Desonz hedan o gulzziiblle ohe
Municipal Collection Trucks wicth advancs caechnology un

depicted herein.

In compliance with rhe SIXTEENTH CLAUZSE I el

Concession Contract, “Obligation of Concessic~zirz -«
recognize <ollective labor contracer”, S50Ta  recLgolliad =3
the holder of the Collective Labor Contract Th=e Urninsn ofF
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Workers for the State ' and Municipalities” and began to

negotiate a new cdllectivé‘labor'COntract with such Union.15

In compliance with the EIGHTEENTH CLAUSE of the

Concession Contract, “Obligation of Concessionaire to post

performance bond”, Desona placed a $1,000,000 (One Million

New Pesos) performance bond in favor of the Municipality and
provided such performance bond within 90 days from the

the Concession Contract was executed. 16

Time

In compliance with the NINETEENTH . CLAUSE of the
Concessiodn. Contract, “Obligation of Concessionaire to
maintain liability insurance”, Desona maintained a liability

insurance policy in the amount of N$500,000 (Five Hundred
Thousand New Pesos) .

@

In compliance with the TWENTIETH CLAUSE, of the

Concession  Contract, “Obligation of Concessionaire to

2stablish an educational brogram”, Desona, began to design an

educational program with the purpose of raising awareness

amongst Naucalpan’s people regarding solid waste issues.i?

In compliance with the TWENTY SEVENTH CLAUSE of the

CoanESion Contract, “Concessionaire to honor agreement with

Zcology”, Desona honored all the rights and obligations that
were contained in the coordination agreement for the
opera;ion and sanitation of the solid waste landfill of
Rincon Verde.

~N

15
16
17

See Exhibit #12¥
See Exhibit #13«

See Affidavit of Ariel Goldenstein, Affidavit Section
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Dasonag Excesdad Tts Resbon51bilitigﬁ Under Th

Concession'Contract~.
C¢ 2100 _Contrack
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QLAUSEs QOF THE CONCESSTON CONTRACT BREACHED BY THE MUNICTIPAJL,
GOVERNMENT AND INTERNATIONAL STANDARDS OF REMEDYVFOR'BREACH

A. Clauses Breached

The SECOND CLAUSE of the Concession Contract provides:

The Municipal Government ig obligated to contrive
in obtaining the permits and licenses require from a
State and Federal and to issue the Mu

and_licgnses needed for the compliance of the object
of this concession. ” . . .

‘lP. : The

contrive in obtaining the permits so that Phase 4 of the
Operations Pfogram could bhe implemented. It was the
Municipél_ Government ' g responsibility to

Municipal Government failed in its obligation to

dffirmatively seek
approval from the Federal Commission of Electricity. !

The SEVENTH CLAUSE of the Concession Contract provides :

---"The Municipal Government is Obligated to
contrive, if need be, with common's authorities of San
WMateo Nopala the celebration of a new Contract between

the Common's Authorities and the'Concessionaire tor
the term that the technical studies show Lo be the
. life of the sanitary landfill of Rincon Verde. The
L \qonditions will be discussed between the Municipal
Government, the Concessionaire and the Common's
Authorities. At the Same time the Municipal Go&ernment
is obligated to contrive with the Common's Authorities
of San Mateo Nepala the location of another sanitary
landfill, either in the site known as Corral del Indio
or: in another site that the pertinent studies may

determine as sultable for its construction, so that

18 See Affidavit of Ariel Goldenstein, Affidavit Section.
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the Concessionaire is able tb-comply with the second

phase of the operation program in its totality.

The new Municipal Government made no attempt Lo comply
with Clause in that they failed to facilitate any negotiation
Sstween Desona and the Common of San Mateo Nopalal?®

The TWENTY THIRD CLAU

SE of the Concession Contract
crovides;

-.."The Municipal Government is obligated to pay to
the .Concessionaire starting on the 13 of December
1293, the quantity of N$195,000 (one hundred ninety
five thousand new besos) for the first of the nine
sectors (Satelite)

control over~ ., . .

that the Concessionaire 1s taking

Y

Thse Municipal Government failed to make any pavment to

the Concessionaire for services provided even though they
€2n involced for payment on services rendered in Dec.

» Jan 19294, Feb. 1994 for a total of N$643,50020

have b

The TWENTY NINTH CLAUSE of

Trovides:

! r

the Concession Contract

N ... "The Partiesg agree that before the Municipal
Sovernment Droceeds to the cancellation,
revocaticn oxr Municipalization of this Contract,

N the Parties will attempt to conciliate their

differences” .. .

However, no attempt was made on the part of
Municipal

the new
Government for any conciliation either before or

after service of the notice bof irregularities on Desona on
March 10, 1994.

See Affidavit of Robert Azinian, Affidavit Section
- See Exhibit ~14~
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The THIRTY FIRST CLAUSE of the Concession Contract

provide;
.. ."The Muniéipal' Government must notify  in
writing to the Concessionaire if finds any
irregularities in. the implementation of the 'four
phases that comprises this Concession Contract
and the Concessionaire will have 30 days to
correct such irregularity and justify the reason
why 1t existed” ... .
However,  the Municipal' Government notified Desona of

irregularities and gave Desona only 4 days to respond

violating'_Desona's ‘rights under the Contract. Further, the

new Municipal Government stated that should Desona not answer

within the specified time it would loose all its rights to

bring forth any response.-:

The THIRTY SECOND CLAUSE of the Concession Contract

provide:
“The Parties agree that for the
interpretation, compliance and execution of the
N obligations contained in the clauses of the
‘ present Concession Contract, they resign  to
their legal addresses Present or future and
agree to submit themselves to the courts of the
N State of Mexico. at the same time, the Parties

agree that prior to going to court they would

rattempt to resolve their differences.”

The new Municipal Government violated Desona’s

rights
under this clause when
: .

it 'failed to make any attempt to
resolve any differences and, wunilaterally, nullified
Concession Contract which the Municipal
da party thereto.

the
Government drafted as

See Nullification Section -
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Desona, . in attempting to comply .with the Clause
requested to meet and confer with the new Municipal Mayor?2

The Mayor failed to respond. Further, Desona requested to

meet and confer with'the Governor of the State, Lic. Emilio
Chayffet Chemor, who also failed to grant Desona an
audience??,

. In addition, Robert Azinian met with the First Sindico

of the new Municipal Government Lic. Vargas Yanez, on March

12, 1994, only 2 days.after the alleged irregularities were
served upon Desona., Mr,

Azinian inquirer as to what steps
e : :
Desona could take to reme

dv the misunderstanding. He was told

unequivocally that there was nothing Desona could do but go
home=+ |

The above breaches of the Concession Contract constitute
violations of international law discussed below.

B. The_Municipalitwv of Naucalpan Committed_ an Unexcused Breach

of Desona's Concession Contract in Violation of TInt

Law_and Article 1105 of the NAFTA

ernational

Principles of international law govern the contract

N dispute between the claimants and the Municipality of
Naucalpan.
Article 1105 of the NAFTA Provides:
N "Minimuam staﬂdard of treatment:

T. Each Party shall accord to investments of
investors of another party  treatment in
accordance with international law, including

fair and equitable treatment and full protection
and security.

See Affidavit of Robert Azinian - Affidavit Section
23 See Exhibit +15#
<d See Affidavit of Robert Azinjian - Affidavit Section
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i

compensation for breach of contract, according to the
Restatement (Third) of Foreign Relations.

Under international law, Claimants are entitled to

712. State Responsibility for Economic Injury
Lo Nationals of Other States.

A state is responsible under international law for
injury resulting from:

(1) a taking by the state of the property of &
national of another state that

(4) 1is not for a public purpose, or

(b) 1is discriminatory, or

(c} is not accompanied by provision for just
compensation;

FOr  compensation to be just under this
subsection, it mst, 1in the absence of exceptional
Clrcumstances, be in an amount equivalent to the value

of the broperty taken and be paid at the time of

\Faking, or. within a reasonable time thereafter with
1nterest from the date of taking, and in a form

eccnomically usable by the foreign national :

(2) a repudiation or breach by the state of g

AN contract with a national of another state
(a) where the repudiation or breach is (1)
discriminatory; or (11) . motivated by

noncommercial-considerations, and compensatory
damages are not paid; or

(b) where the foreign national 1s not given an
adequate forum to determine his c¢laim of

repudiation or breach, or is not compensated
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for any repudlatlon oxr breach determined to
have occurred; or

(3) other arbitrary or discriminatory acts or

omissions by the state that impair broperty or

other economic interests of a national of another
state.

Both in Mexico and in the United States, monetary relief

1s accorded for wrongful termination of contract

ungder Mexican law, where a liable party will not
the option is to rescind the
and indemnify the  affected party with compensatory

materially perform a- contract,

. contract

damages [danos compensatorios vy perjuicios]. These damages
include the ;loss  of investment and expected profits that
results from the absolute nonperformance of the contracc.
lart:

ticle 2104 of the Federal Civil Code].

24 statement of the law in the United States is found in
the Restatement of Contracts [Second] .
Institute 1981] § 243 Provides as follows;

[Zmerican Law

3243 . Effect of a Breach by Non-Performance as Giving
N

k3

kS|

Y
4]
(0

to a Claim for Damages for Total Breach

. (1) With respect to performances to be exchanged

under an exchange of promises, a breach by
performance

Pt

non-
gives rise to a claim for damages for
total breach onl

s’

v 1f it discharges the injured party's

remaining duties Lo render such performance, other

than a duty to render an agreed equivalent under §240.

(2) Except as stated in Subsection (3), a breach by
non-performance accompanied or followed by a
repudiation gives rise to a claim for damages for

total breach.
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(4) 1In any -case other- than those stated - in the
Preceding subsection$, a breach by non-performance’.
gives vise to a claim- for total breach only if it so
substantially impairs the value of the contract to the
injured party at the time of the breach that it is
just in the circumstances to allow him to recovev

damages based on all his remaining rights to
performance.
C.

The Municipalitv of Naucalpan_ Breached the Expressed

Terms of rhe Concession Contract by _Terminating It wilthout

Prior Notlce of Alleced Deficiencies in. Desona' S Performance
and

without Offering an opportunity _to Cure in viplation of

CLAUSES TWENTY NINE (relating to conciliation) THIRTY FTIRST

{relating to. a 30 dav window to cure alleged breaches) and

CLAUSE THIRTY SECOND (relating to meet and confer)

The Municipality, when it agreed to enter into this

written obligation, agreed .ot Lo terminate the contract

without complving with the contract itself, even

Mexlcan Jurisprudence.

under

'§The Mexican Supreme Court, Second Chamber, held as
sdministrative Resolutions, their Annulment” ;

to

"o

The attribution of administrative authorities to
reconsider their own resolution, annulling them, does
\\not exist - when reconsidering controversial
aDpllcatlons of the law by which they are governed.
When the original application has created rights for
third parties or other interested parties, these

rlghts may not be dlsavowed by a later resolution on
the same matter?s

Appendix to the Judicial Weekly (Reporter) 1917-1985,

3rd part,
Second Chamber, Pages 716-717
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~1s required to show a

In other words, the new Municipal Government could not

self by nullifying the Contract without
by determining, unilaterally that there
failing to allow Desona . to legally

pPrior court authority
was error and hence,
defend those charges.

D. Under international law,

the Municipality of Naucalpan

fundamental breach of the concession
contract as grounds for termination.

A contracting party may not terminate a contract for

immaterfélﬁbréaches. The UNIDROIT principles of international

commercial contracts state the
article 7.3.1

controlling principle in

'a party. may terminate the contract where the failure of
the other party to perform an obligation wunder the
contract amounts to a tundamental non-performance”

A similar statement of the principle is found in

the United Nations Convention on Contracts For the

International Sale of Goods which has been ratified bhoth by

the United States and Mexico (article 49 (1) (a))

) provides
that n “th

e buyer may declare the contract avoided:(a) if the
failure by the Seller to perform any of his obligations
the contract or

under

this Convention amounts to a fundamental
breach of contract

NUnited States law is in accord. Under US
contracts not involving the sale of goods,

law, in

the principle is

that only’ a materiel breach will justify the other party’s

failure to perform the contract. The Restatement (Second) of

Contracts, § 241, provides; Circumstances Significant
Determining Whether a Failure Is Material:

in

In determining whether a failure to render or to offer

performance is material, the following circumstances are

significant:
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(a) the extent to which the injured party will be
deprived of the benefit which he reasonably expected;

(b) the ~extent to which the injured party can be

adequately compensated for the part of that benefit of
which he will be deprived; '

(¢c) the extent to which the Party failing to rerform
Or to offer to perform will suffer forfeiture;

(d) the likelihood that the party failing to perform -

Or..to. offer to perform will cure his failure, taking

account  of a11 the circumstances including any
reasonable assurances;

(e) the extent to which the behavior of the party
failing to perform Or to offer to perform comports with
standards of good faith and fair dealing.

The Concession Contract itself furnishes compelling

evidence that even serious breaches of the Contract were not

considered grounds for termination by the parties. Consider

again, the 30-day cure provision of CLAUSE THIRTY FIRST.
Further note, “'that cLaUSE EIGHTEEN which
performance bond of N$1,000, 000,

requires a

was mnever claimed against by
the new Municipality.

Contrary to international law and the terms of the

Concéssion Contract, the new Municipal Government terminated

the contract for unsubstantiated minor grievances discussed

above in section 4 of this Memorial entitled “Irregularities”

Consideration must be. given to the concept well

recognized in international law, that of good faith and fair

dealing as recognized in the UNIDROIT principles which
provides as follows:;
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Article 1.7,
(Good Faith and Fair Dealing) ;

(1) Each party must act in accordance with good
faith and fair dealing in international
trade. '

(2) The parties may not exclude or limit this
duty

Compelling evidence is found in the course of conduct of
the new Mun1C1pal Government that it was acting COntrary to
settled prlnC1ples of international law by nulllfylng' the

Contract unilaterally and by failing to interpret and execute
the Contract ‘in good faith.

E. The Investors are Entitled to Damages for Breach of

Contract Under 1105 and International Law

Article 1105 of the NAFTA does not spell out standards
of compensation for breach and refers to

international law for guidance.

customary

Article 1110, however, spells out the standards of
compensation in great detail as discussed below in Section 5,

Claimants

C.1. Standard of Compensation under Article 1110.

believe those principles to be controlling.

~
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THE NULLIFICATION PROCESS

This section of the memorial descrlbes the process that-
was 1mplemented by the new Municipal Government to nullify

Desona’s Concession. First, it will discuss the 'dlspute
resolution- mechanisms that were 1ncorporated in the
Concession  Contract, second, it will discuss the
underiyi

ngcharges made by the new Municipal Government as to

Desona’s lack of techdlcal and financial ability to perform,

third; it will discuss the Municipal Government’s probable

motives_ ;£o wnullify the Concession, and finally it will

discuss the 27 alleged irregularities in detail.

EEEQLUTION MECHANISMS

The Contession Contract celebrated between the

Municipal Government and Desona contains a number of
mechsa

&N1SmMS to resolve any discrepancies or disputes
arise between the Parties.

former

that may

The TWENTY NINTH clause of the
reads:;

Concession Contract,

N e e “The Parties agree that this Conceszion

Contract may not be terminated, revoksad or

Municipalized for causes of force majeure. Ths non-
compliance bv the Concessionaire  of

“Obligation

any o©of its

S Or any of the clauses of this Contract for

akle to the Concessionaire wlll be reason
for- the Municipal

reasons imput

Government to proceed according to
the attributions and facultﬂes of the existing law to

terminate, revoke or Mun1C1pallze the
Contract,

Concession
subjecting itself to what it i1s established
in the organic Municipal Law.
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The Parties agree that before the Municipal
Government proceeds to the cancellation, revocation or
Municipélization of  this Contract, the Parties will .
attempt to conciliate their differences... #

The THIRTY FIRST clause. of the Concession Contract,
reads; o

-.."The Municipal Government must notify in writing
to the Concessionaire if finds anv

implementation of the four phases

irreguiarities in the

that comprises this
Concession Contract and the Concessionaire will have 30
dé;%gio correct such irregularity and justify the reason
why iz existed” . ...

Finally, the THIRTY SECOND clause of the Concession
Zontract, reéds;

rm
1

he Parties agree that for the interpretation,
compliance and execution of the obligations contained in
the clauses of ' the present Concession Contract, they
resign to their legal addresses present or future and
agree to submit themselves to the courts of the stzate of

Mexico. At the same time, the Parties agree that prior

[

\te going to court thev would attempt to resolve heir

r

ifferences. (emphasis added)

On March 7, 1994 the new Municipal Government passzd a

reso&gtion in front of their City Council to give to the

First Sindico, as the legal representative of the new

Municipal Government, faculties to analyze the
irregularities that are present by the Concessionaire and

0 frame them in one of the hypothesis contained in art,

37,132, 137 or 167 of the Organlic Municipal Law; and to

notify. the Concessionaire that, in case it does not Dresent

appropriate proof, within a certain term,
its right to do so.

it would loose
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Desona’s Principals found out  about the alleged
irregularities and about the City Council resolution by way
of a Newspaper reporter who, himself, found out about the new

Municipal Government ‘s intentions to  nullify Desona‘s

Concession by way of a press release issued by the new
Municipal Government op March 7, 1994 !

On March 10th, 1994, the First Sindico 1ssued a notice

to the legal representative of Concessionaire to
befora him:

appear

~---"on March 10, 1994 at 10 AM, in order to

“~‘make him (Desona“’s Legal Representative) aware

. of the irregularities found in the act of the
il awarding of the Concession io the company he
reprasents” ., . .-
)

On March 10, 1994, Desona’s ferresentatives along with

Mr. Garardo Saavedra, an attorney who attended the meeting at

Desona’s request, presented themselves at that meeting.

During such meeting, the Firsr Sindico of the new
Municipal Government notified Desona’s principals that he
concluded that -
N
-.."Che act of Concession  of  the puinlic
service of collection ang transportation of
. solid waste and the Contract that was effected
e . for this purpose, contain the following
h irregularities consisting of the existence of
=2rror, fortuitous or induced in the willingness

of the Municipality to award the Concession” ...’

N
See Exhibit 1
See Exhibit "2
See Exhibit 3

Section 4




He further stated that, as a result of those

irregularities, the new Municipal Government had initiated an
administrative procedure Lo nullify Desona’s Concession.

This action taken by the new Municipal Government is a

clear wviolation of its contractual obligation with the

Concessionaire under the TWENTY NINTH clause. of the

Zoncession Contract, for the new Municipal Government failed

to make any attempt to resolve any differences with the

i

oncessionaire  prior to initiating any nullification

ocedures (See Clause TWENTY NINE. above,

or Second Paragraph) .

S

The First Sindico read aloud a 14 page document which

Zontained the 27 alleged irregularities and gave Desona 4

This action 1s a clear violarion of the THIRTY FIRST
Tlzusa ot the Concession Contract under which the
Loncessionaire would have 20 days to respond to any alleged
irregularity.

Moreover, the City Council resolution entitles the First

Zindico to be "he” wno  hears the proof that the

JIncessionaire may submit in response te the 27 alleged

trrefalarities and rules (emphasis added) on them as

been
L Drcoi to stop the administrative nullificacion

FIoCess that had been initiated.

his action is a clear violation to the THIRTY SECOND

Clzuse of the Concession Contract, whereby any interpretation

the Contract had to be raised to a

cI the obligations under
Tribunal in the State of Mexico.

What seems clear from the procedure followed by the new
Municipal Government to nullify Desona’s Concession and from

the 27 alleged irregularities onto which it based
decision,

such
1s that the nullification of Desona’s Concession

was the result of an executive order (emphasis added)
4

issued
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by the new Mayor. This order
misrepresentation of facts and the £
irregularities within
the procedure.

was followed by the
raming of those alleged
existing legal mechanisms to Justify

MOTIVES:

Mayor Enrigue Jacob Rocha never met  with Descna‘s

Principals to discuss the bProgress of a project. Instead, he

as early as February of 1994, (g0 days
after the Concessionaire began

issued an instruction,

he assumed bower) to analvze the legal ways

in which the
Concesgibﬁ_ that had been granted by the

former Municipal

Government to Desona could be nallified. 1n fact, that

analysis was the blue print used by
Government to n

+
[ ]

the new Municipal
ullify Desonz's Concession.
In a document Writtén to the Governor of the Stats of

Mexico, presumably by the new Mavor Enrique Jacob Rocha, the

the procedure that will be used to
nullify Descna’s Concession, as follows:

Governor is explained

---"According to Your  reccmmendation, e hav
conducted

O]

4]

legal analvsis of the procedure that

followed tgo EWardc such Concession and concluded char

a2 e

Has

-

it contains a number of irregularities, and that it
could be administra:ively' revoked by following two

parallel procedures: zn administrative nullificatio

~and a nullificaticn of  law. This last one, which

the most importans

, would proceed only- if

D

v
il

Legislature 1tsel

b1y

Lronounces on the legality o

i

procedure becauss ir We&s the Legislature the one tha

ratified the Concession under Decree 213
having had all the elements that it

rr

without

required to
evaluate the situation” ..

and
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-.."That you allow the Municipality of Naucalpan,
LO submit next Monday February 28 in front of the
State Legislature,
which it is

the City Council resolution in
requested that the State Legislature

revokes or modifies decree 213 of August 1993. At the
same ¢

ime that you authorize the Municipality to award
a Concession by going to a public bidding the public
service of waste collection, handling and
disposition of Solid waste~” ... °*

final

Furthermore, the administration of Enrigque Jacob Rocha

had no -intention of hearing Desona’s responses . to the

- e - . . . - .
allegation: Their intention was toc give this Concession to a

Mexican Company, TRIBASA. An internal Memo of Tribasa dated

March 10, l§94, reads:

I. The Municipality glready initiated the

procedure te revoke the Concession awarded to Desona.

2.- Due to Political reasons, the Municipality

will have to submit this project to a public bid,
however, the presented us with the possibility to

provide service hv way Oof a provisional Contract for a

limited time.

3.- Thevy have requested  from us a formal
proposal &as to what we are eble to execute which
should inciude, =zt

rr

ne same time, the management of
\Rinccn Verde °

See Exhibit ~a~
See Exhibit +5~
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UNDERLYING CHARGES :

Before we address these allegations

individually,' we
observe that,

underlying thisg entire procedure, there appears
to be a charge by the new Municipal Government that Desona

lacked the financial and technical- ability to perform its

Contractual obligations.

-+ -"It is evident, once again, that the offers
made are totally inconsistent with the true
capacity of the Concessionaire"...(
#QLxParqgraph 2, Page ~ »)

Ty

’ : and,

S
"

See allegation

What is previously stated is reinforced
by the fact that the Concessiocnaire h

Irom hiring the amount

as abstained

of employees necessary to

provide the service, which, once again, derives in

the lack of technical Capacity and lack of human

and material resources, conditions of the
Concession” . . . . (See allegation 9, Paragraph 3,
page “” u)

N and,

oL To evidently becomes Clzsar that

such

f.._ _offerings will not be honored by Desechos Solidos
- \J€ Naucalpan S.A. de C.v. for having made of
\buokic knowledge, by way of its pehavior which has

i
beefl. summarized herein, that, without any doubt, it

lacks the financial and administrative means for

that” ... (See allegation 10, Paragraph 1, page » «)

In response to this, we have evidence

of numerous
statements to the contrary,

made by officials of the former

Municipal Government attesting to Desona’s fiscal and

technical competence as g Concessionaire, ag follows:

7
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and directed to Mr.
the former Director of Economic Development,
Arg. Abel Duarte Ortega, states:

In a letter dated June 23, 1992,
Goldenstein,

-"As  we undertook the evaluation of the
information meetings regarding the solid waste
problﬂm that we have bean conducting for five

months with different business men, we
analyzed

have
the Corporate curricula and the plan of
action proposed by the companies that have
requested the Concession for the handling of solid
wagte. mn  Naucalpan, including the collection,
rec&giing, landfills, bio-gas based energy plants

and incinerators oL all types of waste, I am

Dleasmd to 1nform vou that the plan presented by
your copwany fulfillsg all the

requilirements set

forth_ bv this office and 1s susceptible to be

submitted to the consideration of the Honorable

Citv Council”....(emphasis addad)®

Moreover, in the Official Gazette of the State

Mexlco, dated Nov . 23, 1992, which publishes the

congiderations of Naucalpan’s City Council meating ot Nov. 4

."These companissz have demonstrated to nave
gxrerience of over 40 vears 1n providing this
“\Sarvices and to have the financial capacity to

juarantee the implementation of “he project that

t~

::‘_‘r""
T

esents better services for Naucalpan” ...’

See Exhibit “&~
See Exhibit “7-~
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ALY

Finally, in a letter dated March 9, 1993
Mayor of Naucalpan Mario Ruiz de Chavez wrot
president of Desona that

» the former
e to Mr. Azinian,

-.."1in virtue that (Desona) demonstrated to have
the economic capacity and sufficient technical

experience in the handling and disposition of Solid
Waste, . *®

From the above, it ig clear that the former Municipal

Government not only was satisfied with the proposal that was

after of over 12 months of

submitted by Desona but that,
rigoroﬁ?wipvestigations from October of 1997

until November
SX 1992 and -then from the time of the awarding of the

Concession by  the Naucalpan'’s City Council on Nov. 1992,

“ntil the time the Concession Contract was signed, the former

also determined that Desona had both
~ne financial ang technical ability to
~ontractual obligations.

perform itsg

[

In addition to the above, Dr. Ted Guth of Sunlaw Energy

Corporation, company which, at the Cime the project was
[

cnceived, was Lo provide the financing for the

Droject states in his affidavit-
N _

entire

"

That Suniaw hagé the abilitv ang could have

Obtained, as ir did on  two existing plants <n

California, all the financing necessarv to develcp

a1l phases of the proposal” . . °

—_—
*  See Exhibit “gw

See Affidavit of pr. Ted Guth, Paragraph 11, Exhibit «g~

9
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. BAllegations that the former Municipal Government had been
mislied by Desona's statements before the City Council to
enter into a Concession Contract and that thus the

Concession Contract was entered in error; allegations 1-2-
4-5-6-7-8-9-12 and

2. 2ll=gations that there are legal deficiencies - in the

incorporation of Desona, that thers are legal deficiencies

in the formulation of the Concession Contract or the

Concession Contract is in excess of the Municipal

sdministration’s authority; allegations 3-13-14-15-16-17-
18—19:Q9r21—22-23—24—25—26—27 and

LJ

. =ll=gations  that certain hops or, non-Contractual
ernaef

_____ its did not materialize during the first four months

o
[l

—he Congession Contract; allecztions 10-11.

Zvery cilrcumstance that the new Municipal Government
irvokad to Justify nullification was either known to the
former Municipal Government or undertaken by Desona at the
former Municipal Government'’s direction prior to execution of
the Ccncession Contract.

LETZCEORY #7:

== Lo the first category, the n= Municipal Government'’s

w5 that the former Municipal Government was misled )%
1&'5 statements before the City Council on Nov. 4 1892,

______ ore induced to enter intc the Concession Contract
in =rroxr have no foundation in fact.
The Municipal Government and the members of the

T s e A

full time bases on the
ciect that was submitted, by the Municipal Government, to

11
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The proposal for the granting the Concession to Desona

was presented to the City Council by the former Director of

Economic Development of the administration,
Ortega;

Arg. Abel Duarte

L

- - -“The Municipal Secretary, by instruction of the
presidency, submits for the consideration of the

City Council, the proposal of Arqg. Abel Duarte

Ortega, director of development and economic growth

Lo award the Concession for fifteen vears to Desona
S.A. de c.v. with all the characteristics expressed
in@&hg written broposal which has bheen provided' to

each one of the members of the City Council,

obtaining a unanimous approval” . it

N
The contenE 0f the entire Presentation was Prepared by the

Economic Development Department and submitted, in writing, to

all members of the City Council. al1l tepresentations made by

Mr. Ted Guth of Sunlaw Energy Corp., Mr. ariel Goldenstein of

Global wWaste Industries and Mr. Raul Romo of Mexico Dieszel

Electromotive during that City Council Meeting were based on

how their individual expertise would relate to the wayv  the

project  had  been conceived by
Authorities,

the former’ Municipal

Their allegations, piaced

ol : i 51ons at the November 1962 City

“ouncil meeting and Sesmed to ignore the fact that anocher

twelve months passed beforz the Concession Contrac:t was

signed and during which there were extensive discussions and

negotiations. If the formexr Municipal

Covernment helieved any
issue require

d further clarification or investigation, or if
any  aspect of the project was essential from the
Municipal Government s point of v

former

l1ew, it had one year within
which to make those issues part of t

-_—

12

he Concession Contract .

See Exhibit «11w, Page 4, Paragraph 2

12
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" the Concession Contract .

One could expect that any statement made at the November 1992
City Council meetings that was of

former Muhicipal Government would

Furthermore, all the central elements on which the
Concession was granted to Desona including: an improved
Collection Service, a Recycling Program, a Sanitary Landfill
and, if permits were awarded by the Federal Commission of
Electricity, the installation of ap electricity Gene

Plant were incorporated in the Concession Contract.

rating

-

CONCLITSTON :

For the new Municipal Government to claim that the

former Municipal Government, after 24

TR _ . . _ [
d&v with DesSona and Perrorming all methods of due diligence

reguired,

months of working every

was 1nduced in entering into a Concession Ccntract
in error, for they had been misled at a City Council neeting

12 months prior to the signing of the Concession Contract is
absurd.

CATEGORY %D -

In the second category of allegacions, those relating to
legal deficiencies, the new Municipal Government both
gpresents the facts ang repeatsdly attempts to benefir

such error exists.

Desona's Corporate andg organizational structure

were
determined 1in consultation with the former. Municipal
Government. In fact, Desona was incorporated in front of

PubliQ‘Notarf Benjamin de la Pena Mora at the Public Notary
No. 7 in Cuautitlan Tzecalli which belongs to the former Mayor

Mario Ruiz de Chavez. Ruiz de Chavez was on leave of absence
from his Notary while serving as Mayor. Thus, at all times
13
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prior to the eXecution of the Concession Contract,

Municipal Government knew the particularities o
incorporation. '

the former
f Desona‘'s

Furthermore, the former Municipal Government had over 12

months from the time of incorporation of Desona to check for

any deficiencies in the Incorporatiopﬁ of . the companv with

which they were entering into a Concession Contract.

For the new  Municipal Government to

deficiencies and irregularities facts which were known at the

time of the Concession ‘Contract's ex
..
after-tH8“fact hypertechnsi

¢laim as

ecution is unjust. These

cal and formalistic objections have
absolutely no basis.

=3

Moreover, had there been any

deficiencies in the
incorporatioh of Desona S 3.

which there were not, the new

Municipal Government cannot use those alleged deficiencies to

justify a-nullification of the Concession Contract when, as

stated in Clause Thirty Four of the Concession Contract -

17

- The Parties agree that in the celebration
of the present Concession Contract there are no
voluntary errors nor 2nvy_ other nullitsy (emphasis
added) causes that may invalidate it~ .. |

Régarding the ... "excess of the Municipal
Administration’s authorivy” . . ., the former Municipal
Gov%xnment’s legal authority to enter into all terms and
condair

tions of the Concession Contract with Descna had b
essly granted by the State Legislature.

cen

SNpY

COMCLUSION :

}

The new Municipal Government should precluded from invoking
its own legal €rrors to the detriment of
Desona who relied, in good

the investors in

faith, on the promises made in the
Concession Contract.

14
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CATEGORY #3 -

The third category of allegations refers to items which

were not subsequent 1y incorporated into the

Concession
Contract. Ag such,

they are of no legal effect.

LIST_OF_27 ALLEGED TRREGULARITTES

il.

The follo&ing 1s the list of alleged lrregularities
Upon Desona yon March 10, 1994. 1n this

served
section Claimants -’

have listed the alleged irregularities as well &s Claimants’

response thereto with SUpport in documentation

ALLEGATION 4 1-

“The applicants for the Concession stated during
the town council session of November a 1992,

=r

according
record, which is
PUC in view of the Party hereto, that the comzanies Briyan
A. Stirrat ang Associates, Global Waste

te what is recorded on page 1 of that

Industries

7

. Sunlaw Energy Corporation and Mexico Diesel Electromctive .
| - S

\5. de C.V. would join together CO  combine their

techﬁical, economic  and industrial experience about

which; ' as they stated'previously, were eguivalent to 40

Years, in order to form the compary DESECHOS SOLIDOS DE

NAUCRLPAN, S.A. pE C.V.; but ‘upon verifying the legal

of incorporation, number 6,477, of the same November 4,
1992, it was observed on its bages 1 and 12 that it was

established exclusively by individuals angd that none of
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companies that it was stated were partners, which led to
said error on the technical capacity of  the partner

companies and . the . makeup of the company . given the
Concession-~. ..

Replv:

The actual shareholders of Desona were 1nd1v1duals, at the
specific request of the former Municipal Government, which
preferred Desona to be incorporatad by natural persons rather
than legal persons The former Municipal Government hoped

thereby to . Juarantee the "transparency" of Desona's
Operatlons ‘

i Before te, the incorporation of Desona, the members of the
. conscrtium had been informed by former Municipal Authorities
that, pricr %e submission of the project to City Council for

approval, a Mexican Corporation had to be formed and letters
of commitment between the companies that would co-participate

in the project had to be executed.

In a letter dated June 23, 1993, Arg. abel Duarte Ortega
wrote to Mr. Goldenstein, as follows;

. -..” Regarding the companies that will cco-
carticinate  with Desona  in this project, vie

know.... At this time ir 1s imperative that you
Q provide us with the curricula of each one them as
g well as with copies of the letters of commitment
with Desona issued by the Co-participating -
companies” .. 1
At the time the Concession was awarded, Desona intended to
work in conjunction with two other US companies on the

project, Bryvan A. Stirrat & Associates and Sunlaw Energy

Y See Affidavit of Ariel Goldenstein, Affidavit Section

"' Ibid Exhibit g~

16
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Corporatibn,_There'was a Memorandum
Bryan A. Stirrat and Associates,
Sunlaw Energy  Corporation that

these companies to undertake
Concession.

of'Uhderstanding between
Global Waste Industries, and
made - clear the intention of

work in connection with the

Moreover, the minutes of the Nov.

4th 1992 City '’ Council
Meeting reveal that Arg.

Abel Duarte Ortega, Director of

Economic Development had, in his possession, the copy of the

Memorandum of Understanding between GWI-BAS

and Sunlaw
ENERGY - '

. .
e -
s o

The Municipal Secretary, by instruction of
the Presidency,‘requests from the City Council its
authorization to have the Director
Development Arg. Abel Duarte 0O

b L.
wi1ll present g memorandam” . . "

of FEconomic

rtega speak, and who

Such Memorandum states that:

“ All Companies understand that -in order to
achieve our goals the collection,
Cransportation of s0lid waste
design,

processing and

as well as the

development and operation of the Corral del

- Indio Landfill Concession be given by Naucalpan to
a private company  (Desona) and ratified by
state of Mexico.

the

\ - Subsequent to the award

ing of the Concession by
the Municipal authorities,

agreements between the 3

above mentioned companies and Desona are to be

drawn and executed. _» %
P Ibia
¥ See Memo of Understanding Exhibit #13#
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Furthermore, the former Municipal Authorities had a copy of

.Desona‘’s paper of incorporation which did .not

reflect
companies but individuals.

It was they who requested their

City Council to award the Concession to Desona. The new

Municipal Government cannot claim this was an error if the
former Municipal Authorities had these documents in their
possession. '

Finally, the former Municipal Government was aware of the

nature of Desona's corporate formation and share ownership

prior to Execution of the Concession_Contract . The Concession

. Contracs.; 1tse~lf makes this clear in its reC1tatlon of the

- SPEClLlCS of Desona S incorporation documents, in Background
! Article IT.1. which reads:
‘"The Concessionaire is a corporation

constituted according to the Mexican laws as per

public document number 6477, volume 167, notarized

in front of Public Notary number 7, from the

judicial district of Cuautitlan, by license granted

Lo 1ts principal acting in the ordinary protocol C.

Lic. Benjamin de la Pefa Yy Mora, and registered in

the Public Registry of Commerce of Tlanepantla,
AN
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ALLEGATION #2 -

-"Another decisive cause of the disposition o<
Municipal Government was 1ts conviction that,
same applicants offered it, 45%

&s =
of the capitz]l o= Tre

coﬁﬁaﬁy Qould be contributed by the Us. companies ciz=z,
the other. 153 would be by the'Mexican Group

be made.,up, among others,

that wools
by the Mexican company cizzs,

and thes remaining 103 would be underwritt=ar e <n=z
Municipality . But  in  document number £,477 ==

incorporation of DESECHOS SOLIDOS DE NAUCAL Pz 5.2 _
C.V., it 1is made evident that none of these oZzars

carried out, since the partners of the com
individuals and 80%

Dan.T g
of the capital was underwritita- o
foreign individuals: 1in addition, the Munici
Nnot appsar at the establishment of that comp
tQat the town counci] was led to error & 3 i
beiieved that rhe holder of

calic: ig

a—rs T —

the Concession wou
Cogether with a different form from the one

and has, with Tespect to the partners and the shares-.

Ré:) Iv:

Once again, the former Municipal Government was tull-- 2=
Of Desona’s Capital Stock .Structure at the Zime - -
execution of the Concession Contract. In tac=.. -

authorities hag a4 Copy of Desona’s documents of 1nCorn o Ta—-

which = reflected the capital stock

-_—

7 gee Concession Contract
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‘Municipal Government did not voice any objection to Desona’s

corporate composition.

As for the City's 10% share of Desona stock, during the

City Council Meeting of Nov. 4, 1992, it was determined that

the Municipal Government would own 10% of Desona,

at no cost
to the Municipal Government,

however, the mechanism which

would be followed for the Municipal Government to obtain its

10%. in Desona was not determined during that City Council:

Meeting.

The new Municipal Government claims that:

B .
~

.”in  addition; the Municipality did not

¥

appear at the establishment of the company” . ..

‘Had  there;, been conditions for the former Municipal

Government for submitting its proposal to its City Council

that the capital structure of Desona be 45% of American

Of a Mexican Group and 10% of the City, and
that the City app
then,

Companies, 45%

eered at the establishment of the company ;

the request for lthe awarding of the Concession to

Desona by the former Municipal Government Administration Lo

its City Council could not have taken place. Moreover, had

thosé-been conditions for the former Municipal Government to

enter . into the Concassion Contract with Desona, the

Concession Contract would not have been celebrated.

ALLEGATION #3:

---"Both 1in the Contracting for the Concession of

November 15, 1993 and in the town council minutes of

November 4, 1692, the

abplicants for the Concession
offered the Municipality the right to underwrite 10% of

the. share capital of the holder of the Concession,

without investing a single cent, but said documents do

not establish whether such a share of stock would be

granted by the partners or if it will be underwritten
20
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from the time of incorporation. This

underwritten by the Municipal
contrary,

10% was never
Government ; to the

in an extemporaneous manner on February 9,

1994, the Concessionaire sent to these offices five

certificates for 24,000 new pesos  each, but  the

procedure for contribution of capital did not meet the
legal requirements for their formal _payment_‘under{ the

terms of the General Law on Companies since this

Municipal Government did not participate as a founding

stockholder in the company, so that necessarily the

shares shown should have been transferred through a

Conbﬁ@gt of sale or bv assignment., which also reguires,

in addition to tax withholding of 20% of the wvalue

régardingAdividends, the agreement of disposition of the

Contracting parties, h this Municipalitv has not

1

[

hic
sued, 3So that it cannot ba considered that this

condition has been met, since the Municipal Government

cannet ratify, not even to its benefit, acts executed

against applicable laws. Therefore the Municipal

Government is not in a position to know the scope of its
respensibilities regarding the receipt of
of 10%

said package
of the shares of DESECHOS SOLIDOS DE NAUCALPAN,
SQA. DE C.V., since it doss not know 1f such a stock
portion remains to be paid, if it represents th
variable or fixed part of the capital 1f the 20%

withholding cited was made, 1if

(8]

an Assombly was held as

which the pertinent resolutions were Caken in accordance

with' the legal framework of the Municipality and

fundamentally, why the total capital that this stock

package represents, which is 25,000 new

h

pesos, greatly
exceeds the capital stock stated v the holder of the

Coqcession‘ On the basis of the above, it appears that

the offer to be a partner with 10% of the capital, in
not being legally possible in texms of the above
reasoning, was made only to mislead”. ...

21
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e

.that, in case the Concessionaire

Reply:
Clause 12 of the Concession Contract governs the mechanics

of the NMnicipality's involvement. It provides that Desona

assign to the City 10% of its shares of stock within 30 days

following the execution date of the Concession Contract and

lncreases its social
capital, it is obligated to maintain the City’s 10%.

Desona complied with its obligation under. this Clause of
the Concession  Contract.

Dec. 15, 1992

During a Stockholder’s meeting -on

it voted to'transfér‘lo% of 1ts stock to the
b .
Municipality of Naucalpan.'s

The new Municipal Government further claims that :

i---"1n an extemporansous manner on Februars 9,
1294, the Concessiocnaire sent to these offices
v

€ certificates for 24,000 new pesos each” . ..

Please note that the share certificates
given,

of Desona were

in hand, to the new Municipal Government'’s Director of

Economic Development, Lic. Francesco Piazzesi. The Municipal

Covernment itself acknowledges receipt of the shares and, at

10 boint from the time the certificates were handed until

March 10, 1994, the new Municipal Govermment voiced any

complaints as to the way the transfer of stock was effected.”

Eihally, regarding the issue of why the stocks that were

handed to the Municipal Covernment on February 9, 1994

reflect a value of N$24,000 each; during the General Assembly

Of Desona’‘s stockholders that took place on
1993, the stockholders had decided to

December 15,

=
o

increase the capital
stockw of Desona from N$50,000 to N$1,200,000 pesos,

result of an increase in capital assets. Thus,

as a
the Municipal

' See minutes of Desona meeting on Dec. 15, 1993, Exhibit #13#

See Affidavit of Robert Azinian, Affidavit
22
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--"A  decisive cause of the diSpOSition of the

Municipality to awarg the Concession o DESECHOg SOLIDOS
DE NAUCALPAN, S.A. DE c.v.,

COmMpany  proposed in or

wWas the investment that saig

; Specifically,
the Concession holder,
Premised to contribute appProximately gq billion: pesos

(todaymﬁO'ndllion nNew pesos) ;

Mr. Goldenstein, a stockholder of

Ehe document rof incorporation of

DESECHOS SOLIDOS DE
NAUCALPAN; 5.0 DpE C.V., ang from the Wa&Y 1in which they

have carried out the Droject, it is
[illegiblet text] bersonally ar
any  foreign company, Sust 13,000
Concession holder ip total, 4ust 50

At\the Nov. 195> Citwvy Counci 1 MESTingG, Arie) Goldenstein

2nd Raul Romo, whe Was  then the
Sunlaw, estimated that the capital
(including all Ffoyr Phases ynder
the ‘Epncession Agreemént) wouid
million. Yet it 4ig prepostefous to
million woulg therefore
account on the first da

Contract . Nor diqg Desong

Ibid Exhibit « 13~
' 23

Mexican Tepresentative ot
investment for the Project
the Operations Program of
total approximately $200
assume fromg this thatr $200

be deposited by Desona in some bank
v of Periormance under the Concessimn
&ver pledge to invest that amount of
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as a way of getting its consent to grant the Concession,

which led to a decisive €rror in itg awarding.

Furthermore, ag Seen immediately, the partners took the

time, before the town council's session, to Prepare the

incorporation of two different companies, but with the

Same name, the same number in the legal instrument and
the same date~ . . |

Replv: .
e,

This allegation is largely a repetition of Allegation #7.

Nowhere in the minutes of the Cilty Council meeting of Nov. 4,

1992, Goldenstein stated that Descna  would be formed v

- . - . -
Companies as the new Municipal Government claims. 7Tt was Arg.

Abel Duarte Ortega who made that claim. The names of BAS and

Sunlaw Energy were used during the Clty Council pPresentation

because those companies were, asg reflected in the memo of

ernment ‘s Possession, going to

Co-participate with Desona in the Project. At ne point, as

the new Municipal Government claims, ---"those companies were

used.\as a factor of persuasion ... . as a way of getting it

{the City Council) consent CO grant the Concession. .. »

Further note, that BaS was fully

involved in the project,
and that Sunlaw had not et

startad performance asg it was

with&ﬁt bermits at thar time. Further note, that Desona was

responsib}e for all verformance under the

Contract, including phaseg 4, a5 provided for in Clause Twentsy

Eight of the Concession Contract

Concession

llegarion #6 .
allegation #6
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€wo legal documents of incorporation of DESECHOS SOLIDOS

DE NAUCALPAN S.A. DE C.V., of the Same date, the same

document number, and the same volume, which however
differ with tespect to their charter members, capital

contributed, members of the ‘Board
AZdministrative Officer '

==

of Directors and

in November 1992, No. 6,477, - volume 167, on page 12,

rote that the partners of the company are the following,

with the following capital shares and company officials:

SsQckholders Shares Capital
Roberto Azinian, 2,700 27,000.00
Arie] Bario Goldenstein’ 1,300 13,000.900
Jose 1.  Pulido Garcia 500 5,000.00
Epifanio Lopez Martines 500 5,000.00
Total 5,000 50,000.00

Board of Directors

President Roberto 2zinian

N Secretary Ariel Dario Goldenstein

Treasurer Jose Humberto Mulido Garcie

Administrator; Maria del Pilar Villanueva

< Jaso

But 1in the 1ncorporatien papers that thisg Municipality

raguested and obtained from the Public Register of

Froperty and Commerce, in February 1994, also with
number 6,477, volume 167, on page 12, it 1is indicated
that the bartners are the following, with the following
capital shares andg officials:

26
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Stockholders Shares

Capital

-~ Roberto Azinian . . ' 2,700 ' 27,000
| Ariel Dario Goidenstein 1,300 | 13,000
Kenneth Davitian 1,000 10,000

Total - 5,000 50,000

Board of Directors

‘President Roberto Azinian
Secretary Ariel Da;iovGoldensteih
Tﬁéé§prer Kenneﬁh Davitian

. i Administrator: " Samuel Sritman

{ The &abdve makes it possible to conclude the clear
interest &of the applicants in misleading the
Municipality CO the extreme with the sole goal of
obtaining the Concession (which 1s) the object of =this

document; at the same time, this anomaly does not allow

the Municipal Government the legal security that the

Concession reguires regarding the legal status of the

Contracting party but, fundamentally, regarding the
existence of the Concession holder of such an important

public service” . ...

Replv

This issus was alreadv discussed in the response to the

motiqp for direction presented by  Claimants Dbefore this

Tribunal on Nov. 5, 1827, as well as herein under Section 2.

Az said by Mr.

Goldenstein in his affidavit dated Oct. 28,
1997; .

\ “The version of Desona that respondent refers to

as .“Desona A" was simply a draft that was given to

Desona’s stockholders and to the Municipal Authorities

for approval but that was later amended to reflect the
final composition of the Company .
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The -names of both wMr. Pullido Garcia and of
Lopez Martinez were given to the notary by the Municipal
Government Authorities who were

incorporation of Desona. However, Mr.
Mr.

supervising the
Pullido Garcia and
Lopez Martinez did not attend  the' signing of the

Notary’s book nor ever met with Desona’s Stockholder. as

a result, the draft of the papers of incorporation ' were

amended at the request of Desona’s Stockholders and with

the approval of the Municipal Government Authorities.

The version of Descna that respondent refers to
as lesona B” is the official corporation that
—

recorded under public deed 6,477, that isg registered
with th

e Prdperty and Commerce Public Registry, that was

awarded the Concession by the Municipality and later

ratified by the State Legislature and that

1s

executed the

1

oncession Contract with the Municipality .

rfurthermore, the Concession Contract itself which

rafted and prepared bv  the Municipal Government's legal

a
staff ref
s

wWas

€rs to the Desona that is registered with the Public
Lry of Property and Commerce 2.

A%}eaation # 7.

1"

L
(e}

ter

the town council authorized, on November 4,

. the Concession for DESECHOS SOLIDOS DE NAUCALPAN,
S.E. DE C.V., the i=

1882

tter asked the town council itself
fok the granting of tha rights of said Concession in the

hame of another company called DESECHOS SOLIDOS 1 DE
NAUCALPAEN, S.A. DE C.v.. something that the town council
session of May 3, 1993. But
Subsequently, DESECECS SOLIDOS DE NAUCALPAN, S.A. DE
C;V:\ itself again asked ‘the town council that the

transfer o DESECHOS SOLIDOS 1 DE NAUCALPAN, S.A. DE

authorized in irs

' See Section 1, 2. Nature of Desona, page "8~
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C.V. be canceled, something that the
authorized, but said request was-

town council again

received by the
Municipality on December 6, 1993, in other words, after

the signing of the Contract, so that on the date of tha

same (November 15, 1993,) it was not DESECHOS SOLIDOS D=

NAUCALPAN, S.A. DE C.V. which could have signed 1it,

because it had withdrawn from that; but it could nect
have been DESECHOS SOLIDOS 1 DE NAUCALPAN S.A. DE C.V. .
either, because the Legislature had  authorized DESECHCS
SOLIDOS DE NAUCALPAN, S.A. DE C.V., with which once mora

the error in the person receiving the document o3
H-- : T. - . .
Conce®sion is plain”. ..

Replv:

At

This issue was previously addressed in Section 1 ha-.

"Jurlsdiction”, Page 10.

Allegation 8.

-.."Another decisive cause of the disposition of o=

Loz

Municipal Government to award the Concession was that - -

the town council session of November 4 1992, [t

7

GQ;denstein, according to what appears on page 2 of i-
minutes, offered the reglacement of the

Eransportation units with

curre-t
"new and modern egulpment -
order to prevent contamination (or pollution]" &-~3
[séidj that the company would hire some 200 persor=s.
: NeVeftheless, as appears in official document 0447 fr-m

the Secretariat of Commerce and Industrial Developmer=,

dated February 10, 1994, DESECHOS S$SOLIDOS DE NAUCALPEZ:I,

S.A. DE C.V. is attempting to 1mport used units, mode’s

15981 and 1988, which in no way can be considered ‘"naw

and, modern" equipment, neither because of their
ant-pollution. [devices],

acs=,

especially since according o

Cax legislation a freight vehicle is depreciated ovsr

five years of use, at the end of which it has a value of
29

Section 4




Z2ero. Furthermore,  the express condition for granting
the Conce581on with respect to the "vehicle. fleet, was

the obligation of the Concession holder contained in the

Contract of Concession, to replace the existing vehicle

fleet with wunits of “the latest technology" until

reaching 70 .units or more if that were necessary;

initiating its obligation successively beginning on
November 17, 1993. But it has not done so, so that to
date 14 vehicles exist not provided [sic] with the
following characteristics:-- 2 front 1loading, 10
loading and 2 roll offs.
the Bfﬁérs made are

rear
It is evident once ,more that
totally inconsistent with the true
capaCWty of. the Concession holder and that it made them

with the-sole 1nterest ~of obtaining the Concession in

prejudice to the consent of the Municipal Government

. . ~
which cnce more was flawed by error~”.

Renlyv:

Goldenstein's statement at the November 1992 City Council

meeting contemplated the company using trucks that, while not

new, were modern and in widespread use throughout the

industry in the US. Likewise, Clause 14 requires Desona to

use \state—of—the—art CLechnologv units* in its wvehicle fleet..

This phrass does not preclude the use of used equipment. The

fact that, under Mexican tax laws of depreciation, these

trucks might Cechnically have no value

used
is completely
immateriel to what the Concession Contract
Desona.

reguired of

£5 Desona was initiating waste collection service in an

area new to these type of trucks and as ir was the intention
of

Desona to built a truck. manufacturing facility in the
State of Mexico with Northside Steel Fabricators, Desona

requested from the former Municipal Authorities to import a
number of used trucks that would help Desona test the most

appropriate type of equipment for the type of
30
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Naucalpan presented. Performance of those vehicles will hélp
Desona personnel determine the type of trucks. that it will
import. Those used trucks would be ‘used for training of
personnel and later be used as spares .-

The former Municipal Government accepted Desona’s
request. In October 1993, Desona sought the former Municipal
Government ‘s help in securing import permitsg for used trucks

waiting at the US-Mexico border. at

that time, Desona sent
the

Municipal Government photographs
Clearly demonstrated that
Municiﬁ&iq Gévernment was

of the trucks, which
they were not new. The former

involved in helping Desona

gain
import permits for these used trucks 7.

-4
In addition to the used trucks, Desona purcheseqd several
“ew Lrucks. {Two of these new Crucks were permitced to enter
Mew

ico and were immediately put to use in Desona's waste

collection operations. In early March, 1994, permits for

additional new trucks were obtained from SECOFI and

were to
De incorporated to Desona’s operations .

"

Regarding the benefit of

N the generation of
approximately 200 jobs,

1t turned out one mors time

M
r
O

be a startement that misled th

6}

e Municipality,

ince the
Contract points out in its 5th ¢

lause that the Municipal
Government  would transfer its employees to  the
Cghcéssion. holder, so -that with this not c¢ne’ jok is.
basic  staff of the
Municipality would be displaced, with the
budgetary burden that comes

retirements,

generated, and, even  more,

additional
from the bayment  of

resignations and indemnification to which

the;Municipality was obligated in the second paragraph

See Affidavit of Kenneth Davitian, Affidavit Section
See Letter from former Mavor, Exhibit “14~
See Secofi Import Permits, Exhibit #15+«
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Ly

of said Sth clause, as notéd right away. In spite of its
obligation Lo be responsible for everything inherent to

the management, functioning, operation and maintenance

of the Rincon Verde sanitary landfill, during the period
that it has had possession of the Property, the
Concession holder has only used the staff of "this
Municipal Government, whose payments are made by the.
'Municipaiity, without it having hired personnel,

1t heving proceeded with the transfer of
wilthout

without

employeas and
it having covered for the Municipal Government
the salaries of those employees,

acting in its exclusive
bene?ituana to the disadvantage

of the public interest,
which was the goal of the Municipality. The above is
reinfotce@ by the fact that rthe Concession holder has

abstained from hiring the amount of employvees necessary

in order do provicde the services, which again leads cne
Lo conclude its lack of technical capacity and lack of
material and humen resources, conditions of the
Concession that flaw with error the

Municipality~ . .

consent of the

Renlv:

\Desona planned to create at least 200 jobs throughout

the project. This was planned to take place over ths coursze

&
[

the four phases of the Concession Contract. The

construction of the recycling facility alone would have

generated these much employment. Since the

Concession
Contract was nullifiad only four months_ after performance
began, Deésona had no opportunity to implement that plan.

There was never any complaint about inefficient service
due to, inefficient Personnel, either

at the Rincon verde
landfill, or elsewhere.

This is a factual inaccuracy.

Clause Fifteen permits those City workers at the General

Public Service Bureau to be re-assigned to Desona’s
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operations, if they so requeét, and it required the Municipal
Government = to assume pension,. retirement and seniority
premium payments for such re-assigned workers for the first
five years of the Concession Contract. Nothing in Clause 15
requires Desona to hire a specific number of workers to
minimize the number of employees that could be re—assigned by
the Municipal Government. Again, thié Contractual pfovision
was agreed to by the former Municipal Government at the time
1t signed the Concession Contract.

Moreover, it was the former Mayor who suggested there

should“Be.no ‘partial transfer of personnel from the Municipal

Government to the Desona. In his view, partial transfers may

have caused ,jealousy on the part of some workers.
decision that all personnel

It was his
should be transferred together
once Descona' had taken over all nine sectors of the
Municipality . Both Desona and the head of the union labor

agreed with the Mayor’s opinion .
As for allegations of Pesona's financial and technical
incapacity, Please refer to “Underlying Charges”, Page »7#

herein.

ALLEGATION # 10

-.."0Other offers made by DESECHOS SOLIDOS DE NAUCALP2AN

S.A2. DE C.V. through the applicants for the Concession,

ag\the town council session of November 4, 1992, which

appear on page 2 of its minutes, which once again were
put in .view of the party hereto, is the construction of

residential houses Up to a total of 10 million dollars

from the US, the construction of a school for the

benefit of the community and that ‘the cost of garbage

that to that date had been being covered by the

Municipal Government could be applied by it to other

**  See Affidavit of Ariel Goldenstein, Affidavit Section
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.

items since the participation of that Concession holder

would mean the respective. saving. Evidently it is clear

that such offers will not be complied with the D=ESECHOS

SOLIDOS DE NAUCALPAN, S.A. DE C.V. .since it has been

made public knowledge through its conduct that has just
been summarized that without a ~doubt it lacks’' the

financial and administrative means for that, and because

such offers were not inserted into the Contract in which

the Concession was organized, thersfore an induced error

having been committed in- the awarding of the
Concession” . ..
S .

I

Reply:

Again, the new Municipal Government is attempting to

convert pﬁe—Contractual discussion into Contraciual

where none exist. The former Municipal Covernment

itself opted not to include those statements in the

Concession Contract that it subsequently negotiated and

signed.

At the Nov. 1992 City Council me=2ting, Raul Romo stated

that $10,000,000 of the investment would be set aside for the

construction of homes and scheols  and  general community

N
development. As the “Executive Summary” of the breakdown of
Phase IV presented to the Municipal and State

r
sovernments oy Sunlaw  mekes clezar, this $10 nﬁllion
investment was planned in conjunction with Phase T o>f the
Concession Contract, the construction of the bio-gas electric

pewer plant®®. Because of the new Municipal Government’s

millification, however, this Phase was never implemented.
Furthermore, the Municipal Government’s savings Lrom
reduction in

waste collection costs would have been realized

once phase IV was implemented and over the 15-year life, not

within the four short months that Desona operated.

28

See Sunlaw Breakdown “ Exhibit “1g»
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Allegatio., & 11:

-"Another important induced error in the disposition
of the MUn1c1pa11ty' in granting the Contract for the
service mentioned so many times, con51sts of the offer
made by DESECHOS SOLIDOS DE NAUCALPAN, S.A. DE C.V. in
the town council session of November 4, 1992, which

appears on page 2 of its minutes, in view of the party

hereto, whose greatest damage was not just against the

community and the Municipal Government but rather,

specifically, against the residents of the Ejido San

Mateo Nopala, owners of the land for waste called Rincon

Verde ~and which consisted in the fact that, expressly,

the applicants for the Concession offered that, if they
received “sthe Concession, the residents of the Ejido

cited would have the opportunity to join that company,
s

they would receive payvment for their lands, thev would

receive a share for the waste matter dumped in Rincon

Verde and that, in any case, the corresponding decisions

would be theirs. Thesze statements, far
carried out,

from being
have meant serious losses for said Ejido,
preventing the fundamental objective of the
administrative act of granting the Concession from being
meL,

N

which 1s the well being of the community, and that
because of the offers made by the party hereto, this
Municipal Government believed they would be able to bhe

carried out on behalf of the Ejido San Mateo Nopala,

wh%ch once again was an error’ . ...

Rep lV_ T

In fact,

1t was the former .Director of Economic Development
Ahel

Duarte who made representations regarding the Ejido’s

part1c1patlon. at the November 1992 City Council meeting.

There are no Contractual provisions to this effect. Instead,

Clause 7 places the obligation of negotiating with the Ejido

upon  the Municipal Government, not Desona.

Desona's only
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obllgatlon under the Concession Contract was to assume the

responsibilities of the Municipal Government’s lease Contract

with the Ejido. Despite the fact that Desona had no

responsibility other than to make lease pavments, it was in

the process of. conducting negotiations with the Ejido (

who
wanted additional payments),

under the supervision of the
Secretary of Ecology of the State,

when the new Municipai
Government began

the nullification procedures ?

Allegation & 12

"The error in the disposition
on the oart of the

Lo grant a Concessien
Municipality becomes clear in the

visible 1nablllty of DESECHOS SOLIDOS DE NAUCALPAN, §S.:

o I
DE C.V. To offer the solid waste cleaning, collection

and transpprtation service that it has shown ever
1t began providing [the servicei, it being that i=
repeatecly made the offer to the effect that it would
provide [service] with efficiency and stabi

1lity and made
statements to back up its  offer, which were the

conditicon for the granting of the Concession”.. .

Replv:

~

This is factually inaccurate. Not onlv did Desona comply
with each phase of Contracrtual service, but it had absolutelv
no  complaints from its customers. On the ceontrary,

received numerous letters of

rubg\mers

thanks from its industrial

If the new Municipal Government had a complaint,
have raised it under the THIRTY FIRST
Concession Contract

1t shouid
clause of the

which requlres thirty days notice as e}

1rregular1t1es

-

See Affidavit of Robert Azinian, Affidavit Section

See letters from Customers Exhibit #17«
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Allegation- # 13:

-"From what was said by those appearing -for the act
of - incorporation which was recorded in document 6,477,

it can be seen on 1its page 13 that the corresponding
notary public attested that Roberto Azinian and Ariel

Daric Goldenstein (as well as Mr. Kenneth Davitian in

the second of the versions of document No. 6,477 in
related point 6) are, on the one hand, of foreign

nationality and they were passing through the city of
the notarv and, on the other, that they did not verify

thelhxcapac1ty Lo appear at said act as partnevs and

advisers, 1n the terms of the General Law on Populatlon

since Lor that they would need an express permit from

-
chne

99}

Teha tarlat of Government. For said reasons, and it

T

teing that the founding members did not verify the
a

pacity that 1i1s regquired in order to establish =
business partnership or commercial

L]
]
g

corporation in

Mexico, the Municipal Government 1s placed in a

situaticn of evident legal insecurity, since the

the company with which it
Contracted, which is DESECHOS SCLIDGS DE NAUCALPAN, S.A.
DE C.V., may be invalidated, with all the damages rhat

™~ - -
this would_ involve for the Mun

constant risk ewxists that

icipality and those

LI Y

2enly:

-

~

Under Mexican Domestic Law, the Notary Public is required

2 verify the immigration status of individuals who seek to

Lorm corporations and subscribe shares of stock. The

stockholders submitted to the Notarv all the documents that
were requested by him at the time Desona was incorporated.
Thus, they complied,

tne law.

in good faith, with his authority under
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..."An error in law exists in the way in which the

Concession was awarded, in virtue of the fact that the

corresponding Contract is based on a law repealed by the

date on which it was entered into, which is the

Municipal Organic Law of the State of Mexico of 1973,

which was repealed on April 1, 1993 by the Municipal

Organic Law of the State of Mexico and which entered

into effect seven months before the signing of the
Contract.

]
P

Such 1is the case of antecedents 1.1, 1.2,
I which are cited, as a basis for the Concession,

L.

v
[t

‘ticles” of the repealed law, in place of the one in
erfect on that dater....

w

law the new Municipal Government refers to Was
in March 1993, after

the State Legislature ratified the Cencession. The facc

the Concessicon was awarded and bef

the legislature approved the Concession in

August 19
confirmed its validity. Even if,

however, there were some
legal mistake by the former Municipal Government or Stai

T
Legiglature, surely the new Municipal Government would be

e}

cecluded from relving on its own legal error o the
5

letriment of the US investors in Deszona.

r

allegation # 15-

"N =

AL the town council session of this Municipal:

-
KRS

on November 4, 1992, DESECHOS SOLIDOS DE NAUCALPEN, S.A

’

DE C.V., made the offers that appear

minutes attached to thig dbcument.

in the copy of the
In accordance with
such offers, one of the benefits that the Municipality

would obtain with the Concession would be the non
investment of capital, but to the contrary, clauses 22

and 23 of the Concession Contract show that the
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ey
: .

Municipality was obligated to hand over diverse amounts

of money to the Concession holder through the provision

of the public service, and at the same time it transfers

its wvehicle fleet and cleaning equipment in order to
give the service the subject of the Concession, thus
disposing of property of - the public domain of the
Municipality, and in prejudice to the latter, which- was
not a topic of the town courcil session of November 4,
1892, and which, in

violating what is provided by
Article 31, sec.

XXVI of the Municipal Organic Law of
the State of Mexico, which is of

according to its own Article 1,

public interest

involves an error of law

which flaws [or invalidares] the act of Concession” . . .

¥

H

lem )iy

i

90

‘
Clauses Twenty Second and Twenty Third of the Concession

Contract discuss payment for residential and vublic waste
collection services by the Municipality to Desona due to the
fact that phase IV of the program had

not yet been
implemented. It is clear fr

om the Concession Contract Chat,

once phase IV is implemented, such paviment from the
Municipalit

Y LO Desona will no longer be required.

en of the Concession Contract doss not

e
require the Municipalitv co transfer the wvehicle fleetr to

Desonz, bur simply to make the fleet available to Descne for
its _use. Although Clause Twenty Five of the Concession
Cont;éct refers to a "transfer" of the Municipality’s vehicle
flest; rhis language must be read in conjunction with Clause

Thirteen. The Concession Contract does not contemplate any

changea in ownership in the vehicle fleet, but rather use of

the tleet by Desona in order Lo provide the waste collection
services. The Municipality never did transfer its fleet to
Desona,

but it made the fleet available to Desona for its use
in performing waste collection services.
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The new Municipal Government’s broader claim here, and in

subsequent allegations, that it lacked the authority to

establish certain obligations 'in the Concession Contract can

be disregarded for reasons that Clause Twenty Two of the

Concession Contract states that Article 3 of Decree No. 213,

issued and approved by the 5lst State of Mexico Legisiature

authorizes the. Municipal Government to set the: other
conditions and formalities of the Concession Contract.

article 3 of Decree 212 in turn authorizes the Municipal

GCovernment “"to establish all other terms and modalities of

~he Concession Contrack ~ These

unequivesal terms,

Cwo provisions, by their

clear’yv give the Municipality the legal

zuthority to establish -=z~ious provisions in the Concession

Contract governing the obligations of the parties and the

neans by which these oblizations will be carried out.

The new Municipal Government cannot claim as against Desone

that the former Municioal Government did not have the

authority to set those grovisions. Desona acted in reliance

on those representations of authority by the former Municipal

Sovernment. The new Municipal Government cannot complain that

Zesona failled to guesticm the Municipal Authority and should

22 precluded therefrom.

-"another of the benefits that the Municipeality
would cbtain with the Concession would be the saving

that the Municipal Covernment would have with the

o

ecrease 1in Its pavment for

energy consumption to the
cower and light companv Luz v ruerza del Centro, S.A. de
‘.., through the utilization of gas from the sanitary
laqdfill through the generatiocn of electric power for
self consumption, which the Concession holder would
implement; nevertheless, from the characteristics of the

Contract for the Concession, such an event might not

happen, since, on the one nand, the 23rd clause, second
40 '
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paragraph, provides for phase 4(b) of the program of

operations, ([illegible text] which is the generation of

electric power, might not happen and the electric enerqgy

not become a reality, in both cases without liability

for the Concession holder; and on the other hand, from.
the practical deficiency of the service it is evident

that said generation of electricity will

never come
about,

since this Concession holder has

experience nor the financial

neither the

resources, nor the

necessary business capacity for it, which involves an

error of law in that there was

circumgganCe impossible to carry out” ... .

agreement on a

Rer iv:

—d

+

Mot only does this reflect mere speculation on the new

. - " L] -
Municipal Government’s part, but there is absolutelvy no

evidence of Desona's inability to comply with the

requirements of Phase 4(B). The new Municipal Government’s

claim was one of "potential nonperformance, " not of material

nonperformance. The Municipal Government knew, that Desona

itself lacked the experience reguired to implement all of

rhase 4(B). It was also contemplated that Desona
Contxact with a

would
party competent to perform such services, as

was permitted to do under Clause Eleven of the Concession
Contraét, which reads:

.. ."The Concessionaire is authorized to-invite a power

N
generation specialized company so that they may generate

more megawatts using another type of fuel, understanding

that the company that may be invited to implement phase
¢ (b) of the operation program must have all the permits

and authorizations issued by the proper authorities to
do the project”....
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At the time of the Concession, the contemplated party was

to be Sunlaw Energy Corporation which had appeared and
participated in the Concession process.

Allegation # 17-

--.”At the same time, from the wording of the Contract
1t becomes c¢lear that the only way to obtain that
benefit would be through the sale of electric energv to
the light company, which would mean that said energy
would be aimed at a public service, which 1is expressly
prohibited by the fifth paragraph of art. 27 of the
Geneféi~1€ohstitution of the Republic, as well as by
srticle 4e) of the Law to Promote Mexican Investment and

Fegulate Foreign Investment, in effect on the data of
o

he Cecntracting of the Concession, so that with the
possipilitd alluded to being expressly prohibited, onca
more z legal error was made’ . .

The object of the Concession was designed by the former

Municipal Covernment. The oroject contemplated the generation

and resale of electric power 1n 1its phase IV. The former
Municipal Government conducted numerous meeting with the
authorities of the Fedzral Commission of EBlectricityv in order

generations of electricity from bio-gas or other

fuel -possible for the project to work. Sunlaw conducted

numerous meetings with CFE, PEMEX and oOther Mexican Federzl

L

iu
o
o
o
o}
[a
}_J.
T
]J
n
in
@]
o8

iscuss the details of the project. Phase 1V

©f the project would notr have been implemented until all

For the new Municipal Government to claim this is absurd.
It is an attempt to discredit the former Municipal Government
and should be precluded from claiming it.
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Allegation # 18

-.."There is also an error of law in the Municipal

Government entering ‘into, in exercise of the powers

granted to it by the State legislature, the Contract and
in agreeing "on the other conditions" of the same, 1in
virtue of the fact that to dispose of assets of public
domain of the Municipality, which are the vehicle fleet,
the cleaning equipment and the real rights that it has

ovar the location of Rincon Verde, the

prior
authorization of the State Legislature was necessary, in
terms.of what is provided by Sec. XXVI of Article 31 of

the _Muniéipal. Organic Law of the State of Mexico, 1in

effect on the date of the Contract” ...,

e

1

Remply .

See reply to allegation # 15

Allegation # 19-

--."The Contract that organizes the Concession 1is

esctablish the cases of expiration ang revocation of the

J\]ith
Le precision in the terms of a) IV of Article 131

Concession, which it was obligatory to specifv

the Municipal Organic Law of the State of Mexico,

since the generic causes that are pointed out in its
clause 29 are not appropriate for such effects”. ...

Replsr: .

Clause Twenty Nine of the Concession Contract does set

orth the circumstances under which the Contract may and may
not be terminated:

=
L

-”  The Parties agree that this Concession
Contract may not be terminated, revoked or Municipalized
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for causes of force majeure. The non-compliance by the
Concessionaire of any of its obligations.or'any of the
clauses of this Contract for reasons imputable to - the
- Concessionaire  will ‘be feaéon for the Municipal
Government to proceéd according to the attributions and
faculties of the existing law to terminate, revoke or
Municipalize the Concession Contract, subjecting itself

to what it is established in the organic Municipal law.

The Parties agree that before the Municipal
Government pProceeds to the cancellation, revocation or
MuQEE}palization of this Contract the Parties will
attempt to conciliate their differencas” . .

Regardless of the specificitv of thess clrcumscances, thea

rights of the Municipal Covernment under Mexican domestic law
&

[ Y
rzmain. Thus, even if thes cerms  lack the specificity

rzguired by Section 4 of Article 131, the Municipal

[ AR

-vernment’s rights have not been impaired.

-

Moreover, this argument isg repeatedly used to discredit
tn2 former Municipal Governmenrt and is an attempt to use the

“inicipal  Government s owrl  legal error to Claimants-
cstriment and the Government should bhe precluded therefrom.
N
Zllegation # 20-

HTaT

#1th the same error is the Contract that organizes
tﬁg Concession, in that it dogs not svecify the way in
which the oversight ang control of - the proper
performance in the provision of the service included in
the Concession will be exercised, as orcdered by a) IV of
the same Article 131, since the simple authority for
supervision which 1ts clause 30 mentions, does not ensure
the  proper oversight imposed on the " town councils
through said law, which it is reiterated is of public

interest” .
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Reply:

Clause Thirty of the Concession Contract gives the

Municipal Authority broad authority to *

supervise, whenever
1t deems it necessary,

the due fulfillment of this Concession

Contract and the Operations Program." Again, the Municipal

Government ‘s supervisory rights under Mexican Domestic Las:

are not altered by this Contractual provision.

Allegation & 21

--"An exror of law is

, again visible in the
dispdsition of the Mun

icipal Government to grant the
Concession, because the Contract also fails to establish

the procedure for resolving claims over appropriation of

rights and obligations that are generated through the

granting %f the Concezzion for the provision of the

public service, according to what is established by (4)

of said Article 121 of the
mattexr” ., ..

law governing in the

Replvy:

There are several clauses in the Concession Contract whio:-:

provide for negotiation Tetween the parties in the event ~:

4

disagreement about rights. and
Twenty Nine and Thirty Two) . Were there any legal error wir-.

tespect to these oprovisions and

obligations._ (See Claus=x

compliance with Mewicz-—
Pomegtic Law requirements, that error would be the Municips.
which it should ke preciuded

2rror against Desona.

Government s, from claiming thsz-

Allegation #22-

"The error of law persists in having [illegible text] in

the granting of the Concession, the subrogation of the
existing laws between the Municival Government and the

Ejido owners of San Mateo Nopala,
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the Rincon Verde landflll is IOCdted
prior authorization of said owners,

without having the
violating as a result
what is provided in Article 2334 of the Civil Code of the
State, in prejudice to the Municipality,
must answer together

which: in any case

with the Concession holder for the

damages that might be caused, the abhove generating a damace

to the Municipality in terms of Article 167 of the
Municipal law cited” .

Zenlv:

Whether or not the t*ansfev of the lease viclated Mexican

Domestlcxbaw 15 irrelevant for DurDoscs of the neyy Municipal

Government ‘g nullification of the Concession. The first
T lzjre =

~+2UsSe eI the Concession Contract impcses upon the Municirpal

/ernment  the  obligation to  take whatever steps are

necessary to'effectuate the transfer of its lease with rthe

Eiido to Descna. If the Municipal Government failed to comply
P

with all the legal requirements for such a transfsr it
cannct  invoke its own failure to meet 1ts Contractual
obligations to justify nullifying the Concession Contract and

should be precluded therefrom.

--"In addition, Contrarv to public law, and thersior

al error, is the subrogation of
obligations and rights agreed upon between the
Mﬁnicipality and the Concession holder coming from :the
Agreement ot Coordinatcion for the Operation and Clean

of the " Solid Rincon Verde Waste Dump, entered iﬂta
between the Secretariat of Ecology of the Government of

the State of Mexico and this
withbut having the

Municipal Government,

agreement and authorization of the
becretaLlat of Ecology”..
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The new ‘Municipal Government has  cited no law. which

requires the Secretary's prior approval of such an assignment

of rights under a Concession Contract. Moreover, this is

another attempt of the Municipal Government Lo benefit from
its own legal error Lo the detriment of Desona and therefore
should be precluded from making this claim.

Allegation #24.

--"The consent of this Municipality granted in the

. . R R - . . .
ContTaet entered into is flawed Wwltn error to the extent

that it limits the powers which, in accordance with XTIy

of Art. .31 of the Municipal Orcanic Law in effack,
belong to the Municipal Government tnrough resolution of
g p g

ounlic or&er, since it states in 125 clause 29 that Che

Municipalization of the public service in the Concassicn
will not be able to occur through fortuitous causes or

act of god, Article 138 of the lew of public intsrest

czted also being-vioclated” . . .

» the new Municipal Government is attempting to

[rom its own possible legal error to the de riment of

itted to do. Even if the

C
Claimznis which it should not be permit:
Provisicn  in clause Twenty Nine is contrary

to Mexican

domésﬁic lzw, the Consequences of this error would be, at
WOrst, the unenforceability of the provision in auesticon, not

invalidation of the entire Concession Contract.

Allegation # 25-

-“In taking possession of the Rincon Verde landfill,

DESECHOS SOLIDOS DE NAUCALPAN, S.A. DE C.V. should have

requested the authorization of this Municipal Government

on the service fees for deposit in said landfill, but it
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has not done so and vet has been collecting them in
amounts and rates at its discretion,

from the beginning
of its participation,

in violation of Article S3 of the
-Regulations on Operations and Disposal of Solid Wastes

in this Municipality. In addition to the above, the
Concession holder should have paid the E

jido that owns
the Rincon

Verde land the. corresponding fees for the

‘months of December 1993, January and February 1994, but

has not done so in spite of the charging of the fees set
unilaterally for the deposit of waste made wi
to a land that is. its

th respect
property, and- even against %he

will-@§; the owners; the consent  of. the Municipal

’ Government is flawed with error in virtue of not having
’ conditiongg the authorization of the fees to the prior
( ’ consideration of the runicipality, as estabiished in

Article S53i0of the Regulations of COpération ang Disposzl

Of Solid Waste of Naucalipan”

Reply:

Clause Six of the Concession Contract clearly c¢ives Desona

the right to set landfill fees without the

Government's authorization:

Municipal

N ) . . .
."and authorizes the Concesszionaire

the necessary methods for its operation

. conservation and eallows the Concsssionaire o determine
Lo < Fhe rates to charce  and waste inflow controls. This

N N
autherization is applicable also to future landfills

b—

ike corral del Indio or other~

rurcthermore, the act oL " Delivery of the Rincon Verde

landfill, signed by the former Municipal Government
Desona on December 11, 1993,

1]

set fees 7,

and
relterates Desona's authority to

See Act of delivery of Landfill, Exhibit ~#18«
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Allegation # 26:

..."An error.of law exists in the consent expressed by
- the Municipality in the granting of the Concession, with

respect to the name, legal status,. establishment and

even existence of the Concession holder, arising from

“the fact that at the town council session of November 4

=

1992, the granting of the Cconcession was authorized for

DESECHCS SOLIDOS DE NAUCATLPAN, S.A, DE C.V.;
subsequently, in an agreement published in the

Government Gazette on November 23, 1992, this Municipal

Govesqmgnt~ asked for the authorization of the State

: Legislature in order to grant said Concession to the
. company Desona, S.A. DE C.V., and finally, in its Decree
( f 213, published in the Government Gazette on 3august 15,
‘2, theiState Legislature authorized the granting of

said Concession "in the name of the corporate enterprise

nemed DESECHOS SOLIDOS DE NAUCATL PAN, S.A. DE C(C.v.

(Desona) " . In addition to the above, the paperwork

through which the company DESECHOS SOLIDOS DE NAUCALPAN,
S.A. DE C.V., has contacted thig Municipality, on
occasion has the letterhead DESECHOS SOLIDOS NAUCALPAN,
S.A. DE C.V., at times DESECHOS SOLIDOS DE NAUCALPAN,
5N CE C.V., and at times Desona, S.a. DE C.v. 211
this. diversity of names generates a logical confusion

with third parties ang mainly with this Municipality,
ic

1 1s aggravated by the fact that both the Municipal
Gévernment and the State Legislature authorized the
N granting of the Concession tO a company that does not
exist;‘which 1s DESECEQS SOLIDOS NAUCALPAN, S.A. DE C.V.
This perhaps deliberately- caused confusion generates a
leg@l error evident in the consent of the Municipal

i . . "
Government which isg centered around the legal status and

even the lack of existence of the Concession holder,

preventing from being present in the business one of the
eéssential elements of the administrative act, which is
49
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that of its receiver, which in turn- obstructs the

indispensable realization of the act.. .~

enlyv:

While there may be slight differences in the way Desona's
name appears, the Municipa

1 Government certainly has known at
all times that it was

-he Concessionaire Desona that was

being referenced. The cla‘m that the Municipal Government has

been "confused" 1n some wav is completely specious. The fact

is that the new Municipal Government itself

than ongnames to refer to Desona,
.

€asy it is'to make an exvor

has used more
which indicates both how

in reciting the company's name

and that the new Municipa: Government’'s claim of confusion is

totally without merit.

Allegarcion £27-

.. "Finally; . a legzl error exists in the
manifested bv the Muni

consen

r

Cipality in its act of Concession,
in net having found DESECHOS SOLIDOS NAUCALPAN, S$.37 ©oF
C.V. registered on the list of Suppliers of the State of
Mexlco, on the date, =nor of the authorization of rthe
Coecession, nor on the date of the signing of the

Contract that formaliz=d it, which is & requirement of

L law szstablished oV Article 33 of the Law on
Purchases, Transfers, Rentals, Maintenance and
Stoiage”-

\\
Reply

Even 1f Desocna could somehow be required to complyvy with

this requirement, Clauss Two of the Concession Contract

.requires the Municipal Government to assist Desona in

obtaining necessary permits and

complying with recquisite
legal formalities. Thus the fact that Desona was not on this

list was attributable to the Municipal Government’s actions.
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-The Municipal Government. should be precluded from
from its own error to the detriment of Claimants.

benefiting

*hrhdkhkhkrthhthk

On March 21, 1994, Naucalpan’s City Council voted to
nullify Desona’s Concession. :

Conclusion:

By wvirtue of these allegations, the new " Municipal
Government claimed the Concession Contract to be 1llegal
null an&iuqidf

These llegatlons put Desona 1in a position of attempting to

prove that the Concession Contract was valid. This was an
impossible tgsk given the nature of the allegations. The

Lo reply within four days, was itself a violation of
the Concession Contract by the new Municipal Government .
was a patent attempt to discredit the
G

This
former Municipal

overnment and was an impossible task for Desona to defend

and rehabilitate that--former Municipal Government .
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Mexican Leagal Proceedings

Upon  receipt of these allegations Desona’s
responded by seeking Domestic legal relief without

Management -

sSuccess.

Those proceedings are mentloned. briefly
Motion for Directions.

in Respondent’s

Claimants are unsure without " 5eeing
Fespondents Counter Memorial whether Respondent’s position is
“nat Claimants are somehow  barred from filing this NavTa

—aim by the Domestic court proceedings.

If Resnondént posits those proceedlng as a bar with respect

-2 Desona, 'Clalmants will respond in their Rebuttal.
Claimants, as individuals,

Since

were not Parties to those domestic
sr2ceedings, those procesedi

=T to this a&bitration.

1ng should not constitute a legal

=

£55uming those domestic brocesdings to be the subject of a

~nreshold issue, Claimants would tender the following
O

n Lo show that in fact, Maxico ig barred by the NAFTA

TIim taking that position-

MNAFTA  specifically addresses the “local courts” dssue,

Eexiqo has consented Lo  a waiver of domestic courc

International Arbitration, =

[l

Lrocesdings and haec agrssd to ;
C

vy in exchange for the

=zon 1c tenefits conferrag under the Treaty.
O . X ) )
~rticle 133 of - the Mexican Constitution provides as
o llows

“This Constitution,_the laws which are passed by

the Congress and all of the treaties validity

subscribed Lo by the president of the Republic in
conrormlty with the constitution and properly ratified

by the Senate, will be the supreme law in all the
Union”
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Article 1122 of the NAFTA provides:

“l. Each Party consents to the submission of a
claim to arbitration in accordance with the procedures
set out in this Agreement”

This 2Article is designed to ensure that a host éountry
cannot frustrate an arbitration by withholding its consent
and constitutes advanced consent by the three Government

parties to arbitration under the Treaty.

The Governing law then, for this investmentidispute is the
NAFTA. >l

Article 1131: Governing Law

"l.y & Tribunal established under this Section

)
)

]
-
I#]

1211 decide the issues ip dispute in accordance wlth
this Agreement ang applicable rules of international

—
o

W "
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T .

ACTS QF INTIMIDATION

Immediately following the repudiation Desona’s personnel
were ejected from their cperating facilities and from the
landfill via armed guards. The unjustified authorization to
use force was specifically granted by the City Council:

---."to take immediate possession of the sanitary
landfill known as Rincon Verde. For this purpose, he
1s given faculties to use all means deemed necessaryv,
includiqg making use of public force in case the

Céﬁ@éésionaire resistsOr .

These acts included, among other things, unlawful search

of Desona’s offices by Municipal officials and Judicial

police, camcaigns ot public cdenunciation, libel and
intimidating harassment through tax audits of Desona’s
records .

N

<

20

See Exhibit “19-
See Affidavit of Ariel Goldenstein - Affidavit Section
' 54
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