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Factual questions 

3. (all parties) Under the 2009 Final Rule, Label D corresponded to imported muscle 

cuts from an animal "for which no production steps have occurred in the US" (2009 

Final Rule, § 65.300(f)). Under the 2013 Final Rule, Label D is affixed to muscle cuts 

from an animal "slaughtered in another country [than the United States]…, including 

… from an animal that was born and/or raised in the United States and slaughtered in 

another country." (2013 Final Rule, § 65.300(f)(2)). What are the practical implications 

of this change? What proportion/volumes of livestock and muscle cuts are covered by 

this change? Did the 2013 Final Rule likewise change the coverage of the ground meat 

label? If yes, what are the practical implications of such a change, and the 

proportions/volumes of ground meat covered? 

1. This change confirms that the focus of the Amended COOL Measure is on beef 

produced from livestock that are slaughtered in the United States.  It also highlights that the 

United States has clearly chosen to provide less information to consumers regarding Label D 

meat products. 

2. Mexico does not have information on the volumes or livestock, muscle cuts or ground 

meat that may be affected by this change.  

3. It is Mexico’s understanding that the 2013 Final Rule did not change the coverage of 

the ground meat label. 

5. (all parties) Please provide examples and data concerning Label D imported muscle 

cuts derived from animals that were not born and/or raised in the country in which they 

were slaughtered. 

4. Mexico does not have examples or data concerning Label D imported muscle cuts 

derived from animals that were not born and/or raised in the country in which they were 

slaughtered.   

7.  (Canada and Mexico) Please provide evidence and recent volume/origin data 

regarding livestock "imported for immediate slaughter" into the United States that 

were raised in more than one country. Please explain the relevance of this for the 

Panel's analysis of the complainants' violation claims. 

5. Mexico’s cattle industry is focused mainly on exporting feeder cattle, which are not 

for immediate slaughter.1  Therefore, Mexico does not have recent volume/origin data related 

to livestock that is "imported for immediate slaughter" into the United States that were raised 

in more than one country. However, Mexico notes that Canada provided in its First Written 

Submission evidence of this specific situation.2 

                                                 

1
  There is a de minimis volume of Mexico exports to the United States of cattle that weigh more than 320 

kilograms. See Mexico’s response to question number 9. 

2
  Canada’s First Written Submission, footnote 223.  
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8. (all parties) Please provide evidence and recent volume/origin data concerning 

livestock born and slaughtered in the United States, but "raised" (as defined under the 

amended COOL measure) in another country(ies). 

6. Mexico does not have examples or data concerning livestock born and slaughtered in 

the United States, but “raised” (as defined under the Amended COOL Measure) in another 

country(ies).   

9. (all parties) Please provide evidence and recent volume/origin data regarding the age 

at which feeder cattle are imported into the United States from the complainants. 

7. Mexico generally exports feeder cattle immediately after the cow/calf stage to 

backgrounding and feeding operations in the United States.3 The average age of the feeder 

cattle that are exported to the US is approximately 6 or 7 months. At this age the calf weighs 

between 160 – 300 kg.4  

8. The U.S. statistics on imports of cattle from Mexico in 2012 and 2013 are provided 

below for the following categories: 

 Less than 90 kg 

 90 –200 kg 

 200 –320 kg 

 320 kg and above 

                                                 
3
  Panel Report, US – COOL, para. 7.141. 

4
  Panel Report, US – COOL, para. 7.130. 
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PART I: HTS - 0102: BOVINE ANIMALS, LIVE 

First Unit of Quantity by HTS Number and First Unit of Quantity 

for Mexico 

PART II: U.S. Imports for Consumption 

PART III: Annual Data5 

  

HTS Number 
Quantity 

Description 

2012 2013 

In 1,000 Units 

of Quantity 

0102210020 

BOVINES, PUREBRED BREEDING, DAIRY, 

FEMALE, LIVE 

number 0 0 

0102210030 

CATTLE, LIVE, PUREBRED BREEDING, 

MALE, OTHER THAN DAIRY 

number 0 0 

0102210050 

CATTLE, LIVE, PUREBRED BREEDING, 

FEMALE, OTHER THAN DAIRY 

number 0 0 

0102294024 

CATTLE, LIVE, MALE, WEIGHING LESS 

THAN 90 KG EACH, OTHER THAN 

PUREBRED BREEDING AND/OR DAIRY 

number 8 0 

0102294028 

CATTLE, LIVE, FEMALE, WEIGHING LESS 

THAN 90 KG EACH, OTHER THAN 

PUREBRED BREEDING AND/OR DAIRY 

number 0 0 

0102294034 

CATTLE, LIVE, MALE, WEIGHING 90 KG 

OR MORE BUT LESS THAN 200 KG EACH, 

OTHER THAN PUREBRED BREEDING 

AND/OR DAIRY 

number 596 448 

0102294038 

CATTLE, LIVE, FEMALE, WEIGHING 90 KG 

OR MORE BUT LESS THAN 200 KG EACH, 

OTHER THAN PUREBRED BREEDING 

AND/OR DAIRY 

number 125 41 

0102294054 

CATTLE, LIVE, MALE, WEIGHING 200 KG 

OR MORE BUT LESS THAN 320 KG EACH, 

OTHER THAN PUREBRED BREEDING 

AND/OR DAIRY 

number 369 358 

0102294058 

CATTLE, FEMALE, LIVE, WEIGHING 200 

KG OR MORE BUT LESS THAN 320 KG 

number 233 137 

                                                 
5
  Source:  U.S. International Trade Commission, Interactive Tariff and Trade DataWeb (Exhibit MEX-61). 
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EACH, OTHER THAN PUREBRED 

BREEDING AND/OR DAIRY 

0102294062 

STEERS, LIVE, IMPORTED FOR 

IMMEDIATE SLAUGHTER, WEIGHING 320 

KG OR MORE EACH, NESOI 

number 2 1 

0102294068 

HEIFERS, LIVE, IMPORTED FOR 

IMMEDIATE SLAUGHTER, WEIGHING 320 

KG OR MORE EACH, NESOI 

number 1 0 

0102294082 

CATTLE, LIVE, MALE, WEIGHING 320 KG 

OR MORE EACH, NESOI 

number 2 5 

0102294084 

CATTLE, LIVE, FEMALE, WEIGHING 320 

KG OR MORE EACH, NESOI 

number 1 1 

 

10. (all parties) For US imports of fed cattle, please provide evidence regarding the 

amount of time such fed cattle spend in the United States prior to slaughter. 

9. As explained above, Mexico’s industry focuses on the export of feeder cattle and not 

fed cattle.   

12. (Mexico) Please provide evidence for your argument that "the great majority of 

[Mexican] cattle will end up in products or are destined for market segments that are 

not subject to the labelling requirements." (Mexico's Opening Statement, para. 7). 

10. Mexico’s argument is based on the evidence that a minority of the beef products 

produced in the United States are subject to COOL, and that an even smaller percentage is 

subject to the labelling rules for muscle cuts.  Specifically, only about 30% of total U.S. beef 

products consumption is covered by the Amended COOL Measure, and only about 50 percent 

of that amount is subject to the labelling rules for muscle cuts.  See response to Question A 

below. 

11. Mexico’s argument is also based on the Panel’s prior finding that “there is no 

systematic differentiation [of cattle or meat products in the supply chain] based on the 

ultimate destination of the meat produced.”6  The Panel’s finding was based in part of the 

statement by the United States that: 

[It] is not aware of any evidence to suggest that meat producers in the 

distribution chain – feed lot operators and slaughterhouses – are systematically 

separating source animals or meat products depending on whether the ultimate 

meat products derived from those animals are subject to the 2009 Final Rule.  

                                                 
6
  Panel Report, US – COOL, para. 7.417. 
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This is due to the fact that the ultimate disposition of a meat product is often 

not known at any particular stage of the production chain.7 

Thus, the evidence indicates that the distribution of beef products made from Mexican cattle 

as between products covered by the Amended COOL Measure and those that are not should 

be same as for beef products generally.   

15. (all parties) Please explain what type of evidence is relevant to show consumer 

demand for COOL information for the complainants' claims under the TBT 

Agreement. 

12. It is axiomatic that “a panel must consider all the evidence presented to it, assess its 

credibility, determine its weight, and ensure that its factual findings have a proper basis in 

that evidence.”  Moreover:  

it is generally "within the discretion of the panel to decide which evidence it 

chooses to utilize in making findings", and panels are "not required to accord 

to factual evidence of the parties the same meaning and weight as do the 

parties". A panel is entitled "to determine that certain elements of evidence 

should be accorded more weight than other elements— that is the essence of 

the task of appreciating the evidence" —and the Appellate Body "will not 

interfere lightly with the panel's exercise of its discretion".8 

13. The Panel has been presented with several types of evidence to weigh.   

A. U.S. Evidence 

14. In support of its argument that there is consumer demand for information on where 

cattle was born, raised and slaughtered, the United States has submitted letters sent to USDA 

in April 2013 by two trade associations on the proposed regulations that became the 

Amended COOL Measure.9  The two trade associations actively supported the amendments.  

The United States also submitted reports on surveys conducted by the two associations. 

Consumer Reports Survey 

15. A survey conducted by the Consumer Reports National Research Center in 2010 

simply asked the single question:   

“Suppose a cow is born and raised in Mexico, and then sent to the U.S. to be 

fattened for two months, slaughtered and sold. If you saw the meat from this 

animal in your supermarket, which of the following labels would you prefer it 

to have?”   

Mexican cattle exported to the United States for processing into beef products are all raised in 

the United States, and therefore this scenario does not apply to Mexican cattle. The options 

given were “product of US and Mexico,” “product of Mexico,” “Product of US,” “other,” and 

                                                 
7
  Panel Report, US – COOL, para. 7.417. 

8
  Appellate Body Report, Brazil – Retreaded Tyres, paras. 185-86 (footnotes omitted). 

9
  Exhibit US-47. 
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“don’t know.”  This survey did not address the possibility of requiring labels to say “born, 

raised and slaughtered.”  Consumers were not asked if they would pay extra for products 

labelled “product of US.”  Mexico does not believe that this survey provides objective or 

probative evidence. 

Consumer Federation Survey 

16. A survey commissioned by the Consumer Federation of America asked three 

questions.  The first one was as follows: 

“Are you in favor of requiring food sellers to indicate, on the package label, 

the country of origin of the fresh meat they sell - that is, where the meat came 

from originally?”     

It is unclear what is meant by the phrase “where the meat came from originally”, as the 

products subject to the Amended COOL Measure do not become “meat” until they are 

processed in U.S. slaughterhouses. 

17. The second question was as follows: 

Animals like cattle and hogs can be born in one country, raised in another 

country, and processed in a third country. The U.S. Department of Agriculture 

is proposing that food sellers be required to indicate, on the package label, the 

country or countries where each of these activities takes place. Do you favor 

or oppose this required disclosure? 

The third question was essentially the same.10   

18. The results of this survey were released just prior to the deadline for comments on the 

purposed regulations that became the Amended COOL Measure, implying that the survey 

was commissioned and designed to support the trade association’s political position. 

B. Mexico’s Evidence 

19. The evidence submitted by Mexico was of a different nature.  For example, Exhibit 

MEX-36 (“Consumer Valuation of Alternative Meat Origin Labels”) is a report prepared by 

U.S. professors of agricultural economics, with partial funding from USDA.11  Their survey 

included over 2,000 respondents, twice as many as the Consumer Reports and Consumer 

Federation surveys.  The explanation of the survey is far more detailed, incorporating well-

established statistical methodologies.  The researchers reported the results as follows: 

                                                 
10

  The third question was:   

“At present, beef products from animals born and raised in one country and processed in the U.S. are 

labeled simply as a product of both countries. The U.S. Department of Agriculture is proposing that, for 

meat products from these animals, food sellers be required to indicate, on the package label, the country 

or countries where the animal was born and raised, and the fact that the meat was processed in the U.S. 

Do you favor or oppose this required disclosure?” 

11
  The report’s authors make clear that USDA’s funding does not indicate that the report’s conclusions may 

not be attributed to USDA.  Nonetheless, USDA’s participation in funding the research can reasonably be 

considered an indication that the report is objective.  
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Only 23% of respondents were aware of MCOOL, 12% incorrectly believed 

MCOOL was not law, and nearly two-thirds of respondents ‘do not know’ 

whether MCOOL is a law.  The lack of awareness further stands out given the 

timing of this survey.… The survey was conducted at the time when the US 

was officially electing to appeal the ruling generating numerous news stories, 

which we expected would heighten public awareness of MCOOL.  Despite 

this, the majority of respondents were either unsure of or not aware of 

MCOOL.  Implications of this lack of awareness are an important component 

of this study.  Our finding of limited awareness is consistent with the finding 

of Lusk and Briggeman (2009) that origin is among the least important of food 

values for US consumers and with the observed limited origin information 

appearing on retail meat products prior to MCOOL implementation.12 

The same report also found that consumers placed the same value on a label that says 

“product of North America” as they do on a label that says “product of U.S.”13 

20. Mexico submitted another report in Exhibit MEX-35 (“Revealed Demand for Country 

of Origin Labeling of Meat in the United States”), which has been published in the Journal of 

Agricultural and Resource Economics in 2013.14  This report analyzed information from 

grocery store point-of-sale scanner data of purchases made between February 2007 and 

March 2011, providing two years of sales information before and after the initial 

implementation of the COOL Measure.  The report concluded: 

If MCOOL implementation created benefits for U.S. consumers by filling an 

information gap with valued information that the market was not voluntarily 

providing to consumers, then one would expect to observe a response in the 

demand for covered products. This study used retail grocery-store scanner data 

of covered products to examine consumer response to the implementation of 

MCOOL. We applied multiple approaches varying in imposed separability, 

geographic region considered, and time paths of possible impacts. Across a 

multitude of evaluations, no evidence of a change in demand following 

implementation of MCOOL was found.15 

21. Mexico also submitted a summary of an analysis made by USDA’s own Economic 

Research Service on the impact of the original COOL Measure on consumer behavior in the 

purchase of shrimp, a product that has been subject to origin labelling requirements since 

2005.  USDA stated: 

…. ERS [USDA Economic Research Service] researchers explored whether 

U.S. consumers adjusted their purchases of shrimp in response to the 2005 

COOL requirements for seafood. Findings show that consumers were not 

responsive to the new country-of-origin labels. 

                                                 
12

  Glynn T. Tonsor, Ted C. Schroeder and Jayson L. Lusk, “Consumer Valuation of Alternative Meat 

Origin Labels”, Journal of Agricultural Economics (doi: 10.1111/1477-9552.12010) (Nov. 2012), p. 14.  Exhibit 

MEX-36. 

13
  Id. 

14
  The published version of this article is submitted as Exhibit MEX-62. 

15
  Exhibit MEX-62, p. 245. 
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Shrimp was chosen for the study for a variety of reasons. Fish and shellfish 

were the first commodities to fall under COOL requirements. Shrimp is the 

most popular seafood in the United States, accounting for a quarter of all 

seafood consumed. Seafood from Southeast Asia, particularly shrimp, has a 

history of raising food safety concerns, so consumers may be looking for 

country-of-origin information. The different ways that shrimp is sold to 

consumers--random-weight shrimp purchased from a fish counter versus 

consumer-ready packaged shrimp--allow researchers to observe if there are 

shifts in purchases in response to COOL. Consumer-ready packages of shrimp 

have carried country-of-origin labels for many years. This information was not 

required for random-weight shrimp until early 2005. 

The researchers used weekly Nielsen Homescan purchase data for 1998-2006 

to track household purchases of three distinct products: random-weight shrimp 

purchased from the fish counter, frozen bagged shrimp, and frozen bagged and 

breaded shrimp. To isolate the impact of the new COOL, the researchers 

accounted for the effects of price, consumers' budgets, seasonality, purchasing 

trends, and demographic characteristics affecting demand for shrimp. If 

COOL mattered to consumers, shrimp purchases after the rule’s April 2005 

implementation would have shifted between the types of products. Instead, no 

such demand shift was observed. 

*     *     * 

The implications of the research suggest that price is a more important 

determinant of buyer behavior than COOL, a finding consistent with various 

consumer surveys. Consumers may also feel that retail outlets, the brand of 

fish, or existing health and safety regulations provide adequate assurance of 

the quality and safety of the product without having to rely on country-of-

origin labels.
16

 

There is no credible reason to believe that consumers would care more about the origin of 

beef products than of seafood. 

22. Mexico also cited the statements made by USDA in publishing the COOL regulations.  

In its explanation of the 2009 Final Rule, USDA stated:  “The expected benefits from 

implementation of this rule are difficult to quantify. The Agency’s conclusion remains 

unchanged, which is that the economic benefits will be small and will accrue mainly to those 

consumers who desire country of origin information.”17  In publishing the 2013 Proposed 

Rule, USDA stated: 

The Agency has been unable to quantify incremental economic benefits from 

the proposed labeling of production steps and therefore requests detailed 

comment and data on this issue, most notably detailed data or studies on the 

value to consumers of having COOL information. The Agency concluded in 

the PRIA [Preliminary Economic Impact Analysis] and FRIA [Final 

Economic Impact Analysis] that the economic benefits from the COOL 

requirements are positive, but difficult to quantify. The Agency believes that 

                                                 
16

  USDA, “Consumers Appear Indifferent to Country-of-Origin Labeling for Shrimp” (Exhibit MEX-36). 

17
  2009 Final Rule, p. 2683 (Exhibit MEX-12).  
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incremental economic benefits from the proposed labeling of production steps 

are difficult to quantify, and will be comparatively small relative to those that 

were discussed in the 2009 final rule.18  

In publishing the 2013 Final Rule, USDA stated: 

The Agency observes that the comments it has received on the proposed rule 

reinforce the Agency’s conclusion that the expected benefits from 

implementing the final rule’s amendments to the existing COOL labeling 

requirements are difficult to quantify, as no commenters provided quantified 

assessments of the benefits. Moreover, the comments received do not alter the 

Agency’s conclusion that the incremental economic benefits from the labeling 

of production steps will be positive, but likely will be comparatively small 

relative to those already afforded by the 2009 COOL final rule.19  

Thus, USDA’s conclusion was that the original COOL Measure has had a small impact and 

that the additional benefits of the Amended COOL would be even smaller. 

23. Mexico submits that its evidence of lack of true consumer interest is more substantial 

and more credible than that submitted by the United States.  Mexico’s evidence helps support 

the conclusion that the risks arising from potential non-fulfillment of the U.S. objective are 

very minor. 

Article 2.1 of the TBT Agreement 

19. (all parties) Does the incentive to rely exclusively on domestic livestock change under 

the 2013 Final Rule? 

24. The incentive to rely exclusively on domestic livestock was increased by the 2013 

Final Rule because (i) it eliminates completely the possibility of commingling livestock of 

different origins destined for use in muscle cuts, and (ii) the additional length and complexity 

of the new labeling requirements for muscle cuts increases the expenses of using meat that is 

not born, raised and slaughtered in the United States.20 

25. The 2013 Final Rule continues the “certification and audit” system described by 

Mexico in paragraphs 18, 143, 202 and 203 of its First Written Submission. Under such a 

system, the lowest cost option to comply with the 2013 Final Rule continues to be to exclude 

non-U.S. livestock. In the original proceeding, the Panel concluded that “the least costly way 

of complying with the COOL measure is to rely on exclusively domestic livestock”21. The 

Appellate Body agreed with the Panel that the recordkeeping and verification requirements 

“necessitate” segregation, meaning that the associated compliance costs are higher for entities 

that process livestock of different origins. Given that the least costly way of complying with 

these requirements is to rely exclusively on domestic livestock, the Appellate Body agreed 

that the COOL measure creates an incentive for US producers to use exclusively domestic 

                                                 
18

  2013 Proposed Rule, p. 15647 (Exhibit MEX-1). 

19
  2013 Final Rule, p. 31377 (Exhibit MEX-3). 

20
  See, e.g., Letter from National Grocers Association to USDA (April 11, 2013), p. 6 (Exhibit MEX-25). 

21
  Panel Report, US – COOL, paras. 7.350 and 7.372. 
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livestock and thus has a detrimental impact on the competitive opportunities of imported 

livestock22. The evidence put forward by Mexico establishes that the detrimental impact on 

imports of Mexican cattle continues, which confirms that the incentive has not changed.23 

21. (Mexico) Please elaborate on your reference to "the arbitrariness of the trace-back 

prohibition to constitute evidence that the Amended COOL Measure is a disguised 

restriction on international trade and not even-handed". (Mexico's Second Written 

Submission, para. 20). 

26. As Mexico has already expressed in its written submissions24 and in its Opening 

Statement at the meeting with the Panel,25 “trace-back” is a mandatory identification system 

which is a less trade restrictive alternative measure in relation to Article 2.2. This system 

would track in an accurate manner, information on where the livestock in beef were born, 

raised and slaughtered or even more detailed information, such as the specific location of 

individual production steps within the country26, and importantly, it would do so in a less 

trade restrictive manner because it would not favor domestic cattle over imported cattle.  

27. In its Second Written Submission, Mexico explains how the concept of “even-

handedness” encompasses the concept of “disguised restriction on international trade”.27 

28. The prohibition against trace-back is arbitrary and a disguised restriction because it 

prohibits the substitution of a certification and audit compliance system (see Mexico’s 

response to Question 19, above) with a less trade restrictive trace-back system. As is clear 

from the record evidence before the Panel, the decision to prohibit trace-back was simply to 

avoid imposing costs on U.S. industry, in particular U.S. cattle producers who are the primary 

beneficiaries of this prohibition. In Mexico’s view, the outright prohibition of a less trade 

restrictive alternative measure that would spread costs evenly among the market participants 

(including U.S. cattle producers), and which could replace a measure that imposes costs 

disproportionately on imports, is clearly a disguised restriction on trade. The fact this 

prohibition was put in place without an objective study of the cost of implementing a trace-

back system establishes that the prohibition is completely arbitrary. For both reasons, the 

prohibition establishes that the relevant regulatory distinctions are not designed and applied 

in an even-handed manner and that, therefore, the detrimental impact of the Amended COOL 

Measure on Mexican cattle does not stem exclusively from a legitimate regulatory 

distinction.  

                                                 
22

  Appellate Body Report, US – COOL, para. 349. 

23
  Mexico’s First Written Submission, paras. 92-116; Mexico, Second Written Submission, paras. 35-48. 

24
  Mexico’s First Written Submission para. 143; Mexico’s Second Written Submission paras. 20, 71-72. 

25
  Mexico’s Opening Statement, para. 35. 

26
  See Appellate Body Reports, US – COOL, para. 490. Mexico pointed out that a trace-back option could 

require a retailer be able to trace a piece of meat back to the original animal. See Mexico’s First Written 

Submission, para 204. Canada has also described that a trace-back system could be divided into three stages: (i) 

from the birth of the animal at the farm to the delivery of the animal to the slaughterhouse; (ii) the killing of the 

animal and division of the carcass into cuts at the slaughterhouse; and (iii) delivery of cuts from the 

slaughterhouse to the distribution chain, up to the retailer.  See Exhibit CDA-97. 

27
  Mexico’s Second Written Submission, paras. 68-69. 
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22. (Mexico) Please explain why "the design of the relevant regulatory distinctions in the 

Amended COOL Measure" serves "to override the positive impression for beef 

products with USDA Prime, Choice or Select label". (Mexico's Opening Statement, 

para. 32). 

29. This statement arises from one of the justifications raised by the United States for the 

original COOL Measure. As discussed in Mexico’s First Written Submission, according to 

the United States, a key justification for the COOL label is to avoid “consumer confusion” it 

claims is caused by the USDA’s own grade labeling system.28  In the view of the United 

States, “[t]he conspicuous appearance of a USDA Prime, Choice, or Select label on these 

retail packages, regardless of where the cattle from which the meat was derived was from, led 

numerous consumers to believe that the meat that they were buying was a product of the 

United States even when this was not the case”.29  The U.S. Congress’ desire to require 

country of origin labeling was purportedly motivated, in part, by concerns about potential 

consumer confusion resulting from USDA grade labeling.30 

30. USDA itself has stated that proponents of origin labelling for meat “assert that 

consumers view the U.S. label as an indication of safety, quality, or as a means of supporting 

U.S. producers.”31  Because USDA’s grade labelling system is designed to assure consumers 

of the safety and quality of the product, requiring the label to include information about 

upstream stages of processing that took place in other countries has the intent of (falsely) 

implying that the product is of lesser quality and safety.32 

31. Thus, for the reasons explained at paragraph 139 of Mexico’s First Written 

Submission and paragraph 32 of its Opening Statement, it is arbitrary and discriminatory for 

the United States to use as justification for a trade-restrictive measure the fact that it is 

purporting to remedy a problem created by its own domestic legislation. 

23. (all parties and European Union) The European Union points out that the United 

States acknowledges the asymmetry in cost distribution under the amended COOL 

measure. At the same time, the European Union argues that the Panel should not adopt 

a line of reasoning that would "stifle completely" the legitimate exercise of regulatory 

autonomy. (European Union's third-party statement, paras. 17-18). Does the degree of 

asymmetry in the distribution of costs have any bearing on the legitimacy of regulatory 

distinctions? How would you draw the boundaries for the legitimate exercise of 

regulatory autonomy? 

                                                 
28

  Mexico’s First Written Submission, para.139. 

29
  Ibid. 

30
  Ibid. 

31
  Exhibit MEX-36. 

32
  See also the public comment on the proposed regulations that became the Amended COOL Measure 

previously submitted by Mexico with its First Written Submission (“American breeders and farmers have to 

undergo USDA regulations to be able to sell their products. We deserve these kinds of protections for our food 

supplies. We deserve to know where the food products that are being sold to the American public are coming 

from and if they are being regulated by the same standards. We want our money's worth and to be safe from 

food poisoning.”)  Comment from J. Mullins (March 28, 2013) (Exhibit MEX-20). 
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32. As explained in Mexico’s Opening Statement, a broad range of facts and 

circumstances related to the design and application of the relevant regulatory distinctions 

could be relevant to the assessment of even-handedness and whether the detrimental impact 

on imports stems exclusively from a legitimate regulatory distinction. The facts and 

circumstances will vary on a case-by-case basis.  Thus, while the distribution of costs may 

primarily be relevant to assessing whether there is a detrimental impact on imports (e.g., a 

denial of competitive opportunities vis-à-vis like domestic products), it is possible that, in 

some circumstances, it could also be relevant to the assessment of even-handedness and 

whether the detrimental impact on imports stems exclusively from a legitimate regulatory 

distinction. At this time, Mexico cannot identify an example of such circumstances. However, 

it is theoretically possible as no relevant facts and circumstances are excluded from 

consideration. 

33. In the context of the WTO Agreements, the boundaries for the legitimate exercise of 

regulatory authority are established by the rights and obligations in the Agreements. In the 

case of Article 2.1 of the TBT Agreement, where an exercise of regulatory autonomy has a 

detrimental impact on imports, that detrimental impact must stem exclusively from a 

legitimate regulatory distinction. In such circumstances, the boundaries are set by the 

considerations related to legitimate regulatory distinctions.  This conclusion was established 

by the Appellate Body in US – Clove Cigarettes, in which it stated: “the object and purpose 

of the TBT Agreement is to strike a balance between, on the one hand, the objective of trade 

liberalization and, on the other hand, Members’ right to regulate.”33 This object and purpose 

therefore suggests that Article 2.1 should not be interpreted as prohibiting any detrimental 

impact on competitive opportunities for imports in cases where such detrimental impact on 

imports stems exclusively from legitimate regulatory distinctions. 

34. In Mexico’s view, the interpretation and application of Article 2.1 in a manner 

consistent with the Appellate Body’s interpretation of the provision does not “stifle 

completely” the legitimate exercise of regulatory autonomy. 

                                                 
33

  Appellate Body Report, US — Clove Cigarettes, para 174. 
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Article 2.2 of the TBT Agreement 

Legal test 

24.  (all parties) In the following graph, X represents the challenged measure's trade 

restrictiveness and degree of contribution of a Member's hypothetical challenged 

measure. Please specify whether an Article 2.2 comparative analysis should approve a 

hypothetical, reasonably available alternative measure that falls anywhere in quadrants 

A, B, C or D, or at any specific point on the blue or green dotted lines. What role, if any, 

do the "risks non-fulfilment would create" play in this context? Does the placement of 

X influence the answer? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

35. In relation to these hypothetical scenarios, an Article 2.2 analysis should not approve 

a hypothetical alternative measure that falls within quadrants A and B because in these 

quadrants the alternative will be more trade restrictive than the challenged measure. The 

purpose of the analysis of alternative measures under Article 2.2 is to identify those 

alternatives that are less trade restrictive. The meaning of the blue dotted square is unclear. If 

it means that any differences within the square are not significant, whether or not the 

alternative measure falls within that square and in quadrants A and B is irrelevant. There is 

no requirement that the difference in trade restrictiveness be “significant”. If the alternative is 

more trade restrictive, it should not be approved. The “risks non-fulfilment would create” 

play no role in this answer because the alternatives falling within these quadrants cannot be 

considered outright because they are more trade restrictive. 

36. An Article 2.2 analysis should approve a hypothetical alternative measure that falls 

within quadrant D because in this quadrant the alternative will be less trade restrictive and 

will provide a degree of contribution equal to or more than the challenged measure. It is 

irrelevant whether the alternative falls within the blue dotted square for the reasons set out in 

respect of quadrants A and B, above. The “risks non-fulfilment would create” play no role in 

 

A 

d e g r e e  o f  c o n t r i b u t i o n  

t

r

a

d

e

 

r

e

s

t

r

i

c

t

i

v

e

n

e

s

s 

B 

C D 

 

X 



United States – Certain Country of Origin  Mexico’s Responses to the Panel’s Questions 

Labelling (COOL) Requirements (DS386)  7 March 2014 

14 

this answer because the alternatives falling within this quadrant make a greater contribution 

to the objective meaning that there is no non-fulfilment compared to the challenged measure. 

37. An Article 2.2 analysis could approve a hypothetical alternative measure that falls 

within quadrant C in certain circumstances. Although alternatives falling within this quadrant 

will be less trade restrictive, they also have a lesser contribution to the objective than the 

challenged measure. Alternatives that have a lesser contribution can be approved where the 

“risks non-fulfilment would create” are small. In its explanation of a comparative analysis, 

the Appellate Body explicitly stated that it may be relevant to consider whether the proposed 

alternative “would make an equivalent contribution to the relevant legitimate objective, 

taking account of the risks non-fulfilment would create”.34 It is irrelevant whether the 

alternative falls within the blue dotted square for the reasons set out in respect of quadrants A 

and B , above. 

38. The placement of the X could influence the above answers because the assessment of 

trade restrictiveness and degree of contribution are undertaken in reference to the challenged 

measure. For example, if the X was moved to the top border of the green box and the 

quadrants were not moved, alternatives falling within quadrant’s A and B could be 

considered because they would be less trade restrictive than the challenged measure. If when 

the X is moved the quadrants move with it, there is no change. 

39. The result of a comparative analysis will depend on weighing and balancing all 

relevant factors, including the trade-restrictiveness and the degree of contribution of the 

measure at issue and an alternative measure in the light of the nature of the risks at issue and 

the gravity of the consequences that would arise from non-fulfilment of the legitimate 

objective.35 

 

25. (all parties) Do you read Article 2.2 as establishing a correlation: 

(i) between a technical regulation's trade restrictiveness and the risks of non-

fulfilment of its objective(s)? (For instance, should more trade-restrictive 

measures be tolerated under Article 2.2 if the risks of non-fulfilment are higher?) 

(ii) between the risks of non-fulfilment and the degree of contribution to the 

objective?; and 

(iii) between the degree of contribution and trade restrictiveness? 

For any correlation that you see, please explain how it should be applied in the 

context of comparing the amended COOL measure and the complainants' four 

suggested alternatives. 

40. This question refers to “correlations” between “trade-restrictiveness”, “risks non-

fulfilment would create” and “degree of contribution”.  All three of these factors are taken 

into account in the weighing and balancing under Article 2.2 along with other factors such as 

the importance of the values at issue.  The correlation between these factors varies depending 

on the circumstances. As explained at paragraphs 161-162 of Mexico’s First Written 

                                                 
34

  Appellate Body Reports, US – COOL, para. 378 (emphasis added). 

35
  Appellate Body Reports, US – COOL, paras. 376 – 377. 
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Submission, these factors are considered in relation to the necessity of a measure or, in the 

context of Article 2.2, the necessity of the trade restrictiveness of the measure. The more 

important the values, the greater the contribution to the legitimate objective, the less trade 

restrictive the measure, and the higher the risks non-fulfilment would create, the more likely 

it is to be considered as necessary. Following the same logic, the less important the values, 

the lesser the contribution to the objective, the more trade restrictive the measure and the 

lower the risks non-fulfilment would create, the less likely it is to be considered necessary.  

41. In paragraphs 158-181 of its First Written Submission Mexico explains in detail how 

these factors and their correlation are to be applied to the Amended COOL Measure. As 

concluded at paragraph 178 of Mexico’s First Written Submission, when all of these factors 

are weighed, it is clear that the trade restrictiveness of the Amended COOL Measure is not 

necessary. In paragraphs 182-212 of the same submission, Mexico applies this in the context 

of the three alternatives it proposes. Mexico addresses the fourth alternative in its Opening 

Statement to the Panel. With respect to the first and second alternatives, when all of these 

factors are weighed, it is clear that the trade restrictiveness of the Amended COOL Measure 

is not necessary. 

42. Finally Mexico would like to clarify that the use of the phrase “risks of non-

fulfilment” in the question should be “risks non-fulfilment would create” in accordance with 

the text of Article 2.2 of the TBT Agreement. 

 

26. (all parties) Do you read Article 2.2 as establishing a correlation between 

(a) a technical regulation's costs (to the extent distinct from trade restrictiveness); and 

(b) the risks of non-fulfilment of its objective(s)? Do you believe, for instance, that the 

higher the risks of non-fulfilment, the more costly measures should be tolerated under 

Article 2.2? If yes, how should this correlation be applied in the context of comparing of 

the amended COOL measure and the complainants' each suggested alternative? 

43. It is unclear to Mexico what is meant by “costs” in this context. For example, does it 

refer to the domestic costs incurred by a government to implement the measure? Does it refer 

to compliance costs that are not trade restrictive? Does it encompass compliance costs of an 

alternative measure that are trade restrictive but are less trade restrictive than the challenged 

measure? 

44. Irrespective of the exact meaning of “costs”, it appears that this question examines 

whether there is a relationship between the magnitude of the costs of a technical regulation 

and the magnitude of the risks non-fulfilment of the legitimate objectives of that technical 

regulation would create. It further appears to implicitly ask whether high costs can only be 

justified if the risks non-fulfilment would create are also high. In the context of the four 

alternative measures proposed by Mexico, the third and fourth alternatives, which involve 

forms of trace-back, would have higher costs particularly for to the U.S. livestock industry.  

Taken in conjunction with Mexico’s position is that the risks non-fulfilment would create are 

very small,36 this question appears to be aimed at examining whether the third and fourth 

alternatives are too costly to be considered as valid alternative measures. 

                                                 
36

  Mexico’s First Written Submission, paras. 174-176; Mexico’s Second Written Submission, para. 106. 



United States – Certain Country of Origin  Mexico’s Responses to the Panel’s Questions 

Labelling (COOL) Requirements (DS386)  7 March 2014 

16 

45. If Mexico’s interpretation of this question is correct, then the answer is that Article 

2.2 does not establish a correlation between compliance costs and the risks non-fulfilment 

would create. Article 2.2 requires the determination of whether a proposed less trade 

restrictive alternative measure would make an equivalent contribution to the relevant 

legitimate objective, taking account of the risks non-fulfilment would create, and, whether the 

alternative measure is reasonably available.37 The costs of an alternative measure could be 

relevant to determining whether it is “reasonably available”.38 However, Mexico cannot see 

circumstances where costs will be relevant to determining whether an alternative would make 

an equivalent contribution to the relevant legitimate objective, taking account of the risks 

non-fulfilment would create. 

46. In this light, the fact that two of the four alternative measure proposed by Mexico 

have higher costs does not prevent them from being considered as valid alternatives under 

Article 2.2, provided that they: (i)   make an equivalent contribution to the relevant legitimate 

objective, taking account of the risks non-fulfilment would create; and (ii) they are  

reasonably available.  

47. Finally, as noted in Mexico’s response to the previous question, the phrase “risks of 

non-fulfilment” should be replaced with the phrase “risks non-fulfilment would create” in 

accordance with the text of Article 2.2. 

30. (all parties and Colombia) Colombia argues that the Panel may apply a complex 

approach or a simple approach in assessing of the "more restrictive than necessary" 

standard. The complex approach would entail an examination of the degree of the 

measure's contribution to the legitimate objective, whereas a simple approach would 

entail examining whether a measure is a proportional and proper response to achieve 

an objective. (all parties) Please comment. (Colombia) Please elaborate, including with 

regard to your argument on "comity" (Colombia's third-party statement, para. 9). 

48. Mexico understands that Colombia gives some weight to the analysis of “the risks 

non-fulfilment would create” at the moment of the adoption of the technical regulation. 

However, in determining whether a technical regulation is “more trade-restrictive than 

necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would 

create”, Mexico has applied the approach specified by the Appellate Body. As explained in 

Mexico’s First Written Submission, the concept of “proportionality” is one of the concepts, 

among others, that underlie this approach and support Mexico’s interpretation of “taking 

account of the risks non-fulfilment would create”.39   

32. (all parties) Is the degree of accuracy of label information required by an alternative 

measure a factor for assessing the reasonable availability of such a measure? 

49. In Mexico’s view, accuracy of label information is to be considered in the analysis on 

the degree of contribution. 

                                                 
37

  Mexico’s First Written Submission, para. 162. 

38 
 Appellate Body Report, Korea – Various Measures on Beef, paras. 179-180.  

39
  Mexico’s First Written Submission, paras. 161-162. 
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50. As the Appellate Body explained in US – COOL, one of the factors used in “a 

relational analysis” and in “a comparative analysis” is the degree of contribution.40 In a 

relational analysis, accuracy of label information required by the measure at issue together 

with other features of the measure, including exemptions and exceptions, are examined to 

determine of the degree of actual contribution made by the challenged measure to the 

legitimate objective. According to the Appellate Body, “a panel must assess the contribution 

to the legitimate objective actually achieved by the measure at issue”, and, thus, accuracy of 

label information should be part of this assessment. 

51. A similar approach should be used in the examination of the proposed alternative 

measures, if a comparative analysis is needed. The Appellate Body explicitly stated: “it may 

be relevant for the purpose of this comparison to consider whether the proposed alternative 

… would make an equivalent contribution to the relevant legitimate objective, taking account 

of the risks non-fulfilment would create”. Accuracy of label information required by an 

alternative measure should be part of the assessment on the degree of contribution of an 

alternative measure.  

52. Thus, the degree of accuracy should not be a separate factor, in addition to costs, 

when assessing the reasonable availability of a measure. 

33. (all parties) What would be the compliance implications of any finding that there 

could be a less trade-restrictive, reasonably available alternative measure with an at 

least equivalent degree of contribution to the objective? 

53. In this scenario, the challenged measure is inconsistent with Article 2.2. and the 

United States would have to bring itself into compliance with the recommendations and 

rulings of the DSB. The United States has discretion on how to accomplish this. Its measure 

to bring itself into compliance could include implementing the alternative measure in 

question. 

34. (Mexico) In what sense, if any, do you rely on Canada's Exhibit CDA-126 in the 

context of Article 2.2? Please elaborate on the US arguments regarding the lack of 

relevance of this study, in its current form, for Mexico. 

54. Mexico is relying on Exhibit CDA-126 as evidence that the trace-back alternative 

measure is less trade-restrictive than the Amended COOL Measure. The Exhibit presents 

prima facie evidence that shows the magnitude of added compliance costs required for a non-

discriminatory alternative measure to have equivalent export losses (trade effects) as the 

original discriminatory COOL measure. As discussed in Canada’s Second Written 

Submission, from the perspective of the adverse impact on Canadian cattle, an alternative 

measure (i.e., trace-back) would have to add at least $608 per head of cattle to existing costs 

to generate an impact on trade comparable to the impact of the original COOL measure.41 

This is substantially higher than Canada’s prima facie evidence of the cost per head of 

implementing a trace-back alternative.42 Thus, taken together, this evidence establishes that a 

trace-back alternative would be less trade-restrictive than the original COOL measure. As 

                                                 
40

  See Appellate Body Reports, US – COOL, paras. 374, 376. 

41
  Canada’s Second Written Submission, para. 94. 

42
  Canada’s Opening Statement to the Panel, para. 47 and footnote 79. 
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observed by Canada, Dr. Sumner’s analysis understates the additional costs that would have 

to be created by a trace-back alternative because the analysis is based on the adverse trade 

effects of the original COOL measure which are smaller than the Amended COOL Measure.43  

55. As stated by Mexico during the substantive meeting with the Panel, Mexico adopts 

and endorses the evidence in Exhibit CDA-126 and Canada’s evidence regarding the per head 

cost of implementing a trace-back system. 

56. During the substantive meeting with the Panel, Dr. Sumner was asked by the Panel 

whether his analysis would also apply to Mexican cattle. He answered in the affirmative and 

undertook, as the panel expressly requested to have its substantive questions answered in 

writing, to provide the calculations to show this. His calculations for Mexican cattle are 

included as Exhibit MEX-87.  The calculations show that the comparable figure for Mexican 

cattle is $249 per head. This figure is substantially higher than the prima facie evidence on 

the Panel’s record regarding the per head cost of implementing a trace-back system.44 As in 

the case of the Canadian data, this figure also substantially understates the additional costs 

that would have to be created by a trace-back alternative because the analysis is based on the 

adverse trade effects of the original COOL measure. In his analysis, Dr. Sumner used a 

“COOL discount” of $40 per head. The expected COOL discount from the Amended COOL 

Measure is between $80-$100 per head, which is at least double the discount under the 

original COOL measure.45 Dr. Sumner’s calculation shows that if the adverse price impact 

increases from 10 percent to 20 percent, which is approximately what is expected to happen 

with the Amended COOL Measure, the additional costs that would have to be created by a 

trace-back alternative increase to $498 per head.  

57. Based on the foregoing evidence, Mexico has presented a prima facie case that the 

trace-back alternative is less trade-restrictive than the Amended COOL Measure. 

35. (all parties) Please elaborate on a complainant's burden of proof in disputes brought 

on the same matter by two complainants against the same respondent. In particular, 

please address any implications of the timing of introducing arguments and evidence, 

including by reference. Please answer in regard to Questions 34 and 72. 

58. This question is to be answered in regard to the subject matter in Questions 34 and 72, 

both of which pertain to Canada and Mexico’s claims under Article 2.2. Question 34 relates 

to Exhibit CDA-126 which is the study by Professor Sumner entitled “The magnitude of 

added compliance costs required for a non-discriminatory alternative measure to have 

equivalent export losses (trade effects) as the original discriminatory COOL measure”. This 

study presents prima facie evidence that the third and fourth alternative measures proposed 

by Canada and Mexico are less trade-restrictive than the Amended COOL Measure. Question 

72 relates to the fourth alternative measure. Thus, Mexico’s response to this question focuses 

on the arguments and evidence presented to the Panel in respect of the third and fourth 

alternatives. 
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  Canada’s Second Written Submission, para. 95. 

44
  Canada’s Opening Statement to the Panel, para. 47 and footnote 79. 

45  First Written Submission of Mexico, paras. 104 and 105; Exhibits MEX-18 (BCI) and MEX-19 (BCI). 
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59. Mexico and Canada each bear the burden to present a prima facie case with respect to 

each legal and factual element of their claims against the United States’ measure. Mexico and 

Canada have met this burden. 

60. With respect to the third alternative measure (i.e., trace-back), Mexico presented a 

prima facie case in its first and Second Written Submissions that this was a reasonably 

available less trade-restrictive alternative measure and, therefore, the Amended COOL 

Measure is more trade-restrictive than necessary within the meaning of Article 2.2.46 Mexico 

elaborated upon its arguments and evidence in its Opening Statement to the Panel and it 

endorsed and adopted “Canada’s arguments and evidence that clearly demonstrate that trace-

back is less trade-restrictive than the Amended COOL Measure and is reasonably 

available”.47 This is a reference to the Sumner Study in Exhibit CDA-126 which concluded 

that the third alternative measure was less trade-restrictive and to the evidence Canada 

provided on the cost of implementing trace-back in Uruguay.48 

61. With respect to the fourth alternative measure (i.e., state/province labeling), Mexico 

acknowledged in its Opening Statement to the Panel that Canada presented this fourth 

alterative measure and Mexico endorsed and adopted this alternative by agreeing with 

“Canada’s submissions on this alternative and the fact it (i) would provide a greater 

contribution to the objective than the Amended COOL Measure, (ii) would be less trade 

restrictive and (iii) is reasonably available”.49 

62. The arguments and evidence that were endorsed and adopted by Mexico were 

presented by Canada in its Second Written Submission. Given that Mexico and Canada have 

separately filed submissions rather than a single joint submission, Mexico endorsed and 

adopted the arguments and evidence at the first available opportunity in its Opening 

Statement to the Panel. 

63. It is common practice in panel proceedings for complainants or multiple complainants 

to endorse and adopt arguments and evidence introduced in another party’s written 

submissions, including Second Written Submissions, and oral statements.50 For example, in 

EC – Chicken Cuts, the Panel observed that: 

[I]n light of the fact that a single Panel had been established to examine both 

Brazil's and Thailand's complaints in this dispute, the fact that Brazil's and 

Thailand's claims are identical and the fact that both complainants endorsed their 

respective arguments during the course of these proceedings
39

, at the conclusion 

of the second substantive meeting with the parties, the Panel indicated its 

                                                 

46
  Mexico’s First Written Submission, paras. 200-205 and Mexico’s Second Written Submission, paras. 

137-142. See also Exhibits MEX-37, MEX-41, MEX-42, MEX-43 and MEX-44. 

47
  Mexico’s Opening Statement, paras. 52-53. 

48
  See Exhibit CDA-145. See also Exhibits CDA-106, CDA-131, CDA-134, MEX-43 and MEX-44. 

49
  Mexico’s Opening Statement, para. 54. 

50
  Mexico and the United States have used this common practice in previous disputes such as 

DS394/DS395/DS398 China –Measures related to the exportation of various raw materials. 
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intention to issue a single Panel Report in relation to the complaints made by both 

Brazil and by Thailand, unless advised otherwise 51 

 

Footnote 39: Brazil endorsed the arguments put forward by Thailand in Brazil's 

Second Written Submission, para. 95 and Thailand endorsed the arguments 

put forward by Brazil in Thailand's Oral Statement at the first substantive 

meeting, para. 55. (emphasis added)  

64. Parties can also endorse and adopt, through incorporation in their submissions and 

oral statements, the content of amicus curiae brief.52 Thus, Mexico is clearly entitled to 

endorse and incorporate the arguments and evidence of Canada pertaining to the third and 

fourth alternative measures. 

65. The only limitations on a complaining party’s right to endorse and adopt the evidence 

and arguments of another complainant appear to be due process considerations, including the 

procedures set out in the Panel’s Working Procedures for a particular dispute. In EC – 

Trademarks and Geographical Indications (Australia), the Panel criticized Australia for 

endorsing certain United States’ arguments in its closing statement at the end of the second 

substantive meeting with the Panel when it could have endorsed them earlier, including, inter 

alia, “in its Opening Statement at the second substantive meeting”.53 The Panel also observed 

that the nature of Australia’s and the United States’ claims were different and that Australia’s 

endorsement in its closing statement was “sweeping and unlimited”, therefore, neither the 

Panel nor the European Communities knew the case Australia was trying to make when 

endorsing the arguments.54   

66. Mexico’s endorsement and adoption of Canada’s arguments and evidence regarding 

the third and fourth alternatives is consistent with the principles of due process and in no way 

prejudice the United States: 

 Mexico endorsed and adopted the arguments and evidence at the first available 

opportunity;  

 Canada’s argument and evidence was put on the Panel record in Canada’s 

Second Written Submission and was available to the United States for review, 

prior to the first substantive meeting of the Panel;  

 Mexico and Canada’s cases regarding the third and fourth alternatives are very 

similar, if not identical;  

 Mexico endorsed and adopted the argument and evidence in its Opening 

Statement, at the beginning of the substantive meeting with the Panel;  

                                                 
51

  Panel Report, EC – Chicken Cuts (Thailand), para. 6.19 and footnote 39.  

52
  Panel Report, US – Tuna II (Mexico), para. 7.2 and footnote 165. 

53
  Panel Report, EC – Trademarks and Geographical Indications (Australia), paras. 7.79-7.81. 

54
  Ibid., paras. 7.76-7.79. 
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 Mexico’s endorsement and adoption was specific to the third and fourth 

alternative measures and was clearly identified to both the United States and to 

the Panel;  

 The United States and the Panel had opportunities during the substantive 

meeting to ask Mexico questions and express their views about the 

endorsement and adoption of Canada’s argument and evidence and did so; and 

 The United States can avail itself of further opportunities to make submissions 

and comments in response to the written questions from the Panel. 

67. Finally, the Working Procedures of the Panel specify that:  

Each party shall submit all factual evidence to the Panel no later than during the 

substantive meeting, except with respect to evidence necessary for purposes of 

rebuttal, answers to questions or comments on answers provided by the other 

party.55 (emphasis added) 

68. The evidence was submitted to the Panel prior to the first substantive meeting and 

Mexico endorsed and adopted the evidence of Canada at the first available opportunity during 

the substantive meeting. 

69. For the foregoing reasons, Mexico can rely on the arguments and evidence of Canada 

to support its prima facie case in respect of the third and fourth alternative measures. 

 

Risks non-fulfilment would create 

36. (all parties) What are the relevant factors for assessing the risks of non-fulfilment for 

country-of-origin labelling? 

70. As noted by Mexico in its Second Written Submission,56 the Appellate Body has 

indicated that in the context of Article 2.2, the assessment of “necessity” involves (i) a 

“relational analysis” of several factors of the technical regulation at issue (the trade-

restrictiveness of the technical regulation; the degree of contribution that it makes to the 

achievement of a legitimate objective; and the risks non-fulfilment would create);57 and “in 

most cases” (ii) a “comparative analysis” of the above mentioned factors of the technical 

regulation at issue and of each proposed alternative measure.58 

71. The wording “the risks non-fulfilment would create” in the context of Article 2.2 of 

the TBT Agreement was interpreted by the Appellate Body as the requirement to analyze “the 

nature of the risks at issue and the gravity of the consequences that would arise from non-

                                                 
55

  Working Procedures of the Panel, adopted on 25 October 2013, para.7. 

56
  Mexico’s Second Written Submission, para. 90. 

57
  Appellate Body Reports, US – COOL, para. 374. 

58
  Appellate Body Reports, US – COOL, paras. 376-377. 
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fulfilment of the [legitimate] objective”.59 If a comparative analysis is required, “the 

comparison of the challenged measure with a possible alternative measure should be made in 

the light of the nature of the risks at issue and the gravity of the consequences that would 

arise from non-fulfilment of the legitimate objective”.60 Thus, the Panel needs to assess both: 

1) “the nature of the risks at issue” and 2) “the gravity of consequences that would arise from 

non-fulfilment of the objective”. 

72. Article 2.2 of the TBT Agreement states that “[i]n assessing such risks, relevant 

elements of consideration are, inter alia: available scientific and technical information, related 

processing technology or intended end-uses of products”. While the term “inter alia” means 

that the list of relevant elements is illustrative, the context of Article 2.2 (in particular, 

explicit requirement for the assessment of such risks, indication of relevant elements for 

conducting the assessment) suggests that the Panel should examine whether actual risks exit. 

37. (all parties) Once the risks of non-fulfilment of the amended COOL measure's 

objective are established in a relational analysis under Article 2.2, how should they be 

taken into account in a comparative analysis of each suggested alternative? Does the 

risk of non-fulfilment remain the same for the Panel's analysis of the various alternative 

measures? 

73. If the Panel determines that a comparative analysis is required, the Panel should 

conduct a comparative analysis for each alternative measure, following the guidance of the 

Appellate Body. The Appellate Body stated:   

In most cases, this will involve a comparison of the trade-restrictiveness of, and the 

degree of achievement of the objective by, the measure at issue, with that of possible 

alternative measures that may be reasonably available and that are less trade 

restrictive than the challenged measure, taking account of the risks non-fulfilment 

would create. 

… the requirement under Article 2.2 to consider “the risks non-fulfilment would 

create” … suggests that the comparison of the challenged measure with a possible 

alternative measure should be made “in the light of the nature of the risks at issue and 

the gravity of the consequences that would arise from non-fulfilment of the legitimate 

objective”, which suggests a “further element of weighing and balancing” in the 

analysis under Article 2.2.61 

74. The Panel’s determination on “the nature of the risks at issue” should remain the same 

as it reflects the current situation on the market, i.e. whether the risks actually exist.   

However, the second element – the gravity of consequences that would arise from non-

fulfilment of the objective – may vary depending on the degree of contribution of an 

alternative measure to the relevant legitimate objective. As the Appellate Body explained, the 

                                                 
59

  Appellate Body Reports, US – COOL, para. 378. The Appellate Body stated, in particular: “A panel 

should begin by considering factors that include: … (iii) the nature of the risks at issue and the gravity of 

consequences that would arise from non-fulfilment of the objective(s) pursued by the Member through the 

measure”. 

60
  Appellate Body Reports, US – COOL, para. 377. 

61
  Appellate Body Reports, US – COOL, paras. 376, 377 (footnotes omitted). 
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Panel should consider “whether the proposed alternative … would make an equivalent 

contribution to the relevant legitimate objective, taking account of the risks non-fulfilment 

would create”.62  

Appropriate level of protection 

38. (all parties) The preamble to the TBT Agreement states that "no country should be 

prevented from taking measures necessary to ensure the quality of its exports, or for the 

protection of human, animal or plant life or health, of the environment, or for the 

prevention of deceptive practices, at the levels it considers appropriate". (emphasis 

added) Are there any implications of different levels of protection sought for the degree 

of trade restrictiveness of the measure in the context of Article 2.2 (e.g. consumer 

information on toy safety, animal welfare, etc.)? Please provide any comments you may 

have on the European Union's argument in paragraphs 30-31 of its third-party 

statement. 

75. First, the reference to “Appropriate level of protection” in the heading of this question 

has no basis in the context of the TBT Agreement, considering the Agreement does not 

contain that term, and the Agreement does not require that the Panel determine “an 

appropriate level of protection”.  Moreover, the provisions of the SPS Agreement do not 

apply to TBT measures.63  As the Appellate Body explained, the Panel needs to determine the 

degree of contribution made by the measure at issue to the legitimate objective. Thus, the 

subheading should be “Degree of contribution”. 

76. In the original proceedings, the Appellate Body explained the approach for 

determination of the degree of contribution of a technical regulation to its objective. The 

Appellate Body stated:  

The degree or level of contribution of a technical regulation to its objective is not an 

abstract concept, but rather something that is revealed through the measure itself. In 

preparing, adopting, and applying a measure in order to pursue a legitimate objective, 

a WTO Member articulates, either implicitly or explicitly, the level at which it 

pursues that objective. Thus, a panel adjudicating a claim under Article 2.2 must seek 

to ascertain – from the design, structure, and operation of the technical regulation, as 

well as from evidence relating to its application – to what degree, if at all, the 

challenged technical regulation, as written and applied, actually contributes to 

the achievement of the legitimate objective pursued by the Member.64  

77. Therefore, there is no requirement to determine an abstract level of protection that a 

Member “seeks” or “sought”. Instead, the Panel should determine the degree of actual 

contribution of the Amended COOL Measure as it is written and applied. 

                                                 
62

  Appellate Body Reports, US – COOL, para. 378. 

63
  Article 1.4 of the SPS Agreement states: “Nothing in this Agreement shall affect the rights of Members 

under the Agreement on Technical Barriers to Trade with respect to measures not within the scope of this 

Agreement”. 

64
  Appellate Body Reports, US – COOL, para. 373 (footnotes omitted, emphasis added). 
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78. The wording “at the levels it [a country] considers appropriate”, used in the sixth 

recital of the preamble of the TBT Agreement, refers to the word “measures”, so the degree of 

contribution is reflected in the technical regulation actually applied. Mexico notes that the 

sixth recital lists several objectives, and consequently the terms “measures” and “the levels” 

are used in plural form. For example, a Member may seek the highest level of protection if 

the measure’s objective is human life.    

79. With respect to paragraph 30 of the European Union’s third-party Oral Statement, 

Mexico notes that the Appellate Body explicitly stated that the Panel needs to consider 

several factors, including “(iii) the nature of the risks at issue and the gravity of consequences 

that would arise from non-fulfilment of the objective(s) pursued by the Member through the 

measure”.65 

80. According to the Appellate Body, the requirement to consider “the risks non-

fulfilment would create” suggests that “the comparison of the challenged measure with a 

possible alternative measure should be made ‘in the light of the nature of the risks at issue 

and the gravity of the consequences that would arise from non-fulfilment of the legitimate 

objective’, which suggests a ‘further element of weighing and balancing’”.66 Thus, in the 

inquiry of whether a proposed alternative measure would make an equivalent contribution to 

the relevant legitimate objective, the Panel should take into account both the nature of the 

risks at issue and the gravity of consequences that would arise from non-fulfilment of the 

objective.  

81. With respect to the reference to the appropriate level of protection (ALOP) in 

paragraphs 30 and 31 of the European Union’s Third Party Oral Statement, please see our 

first comment to this question. 

Costs 

39. (all parties) What is the relevance of costs to an assessment of trade restrictiveness 

under Article 2.2? 

82. The scope of the term “trade-restrictive” is broad.67 “Trade-restrictive” aspects of the 

measure mean the aspects of the measure that have “limiting condition[s]” on trade.68 The 

concept of “trade-restrictiveness” does not require the demonstration of any actual trade 

effects, as the focus is on the competitive opportunities available to imported products.69 In a 

relational analysis, the costs of compliance with a technical regulation may be a factor in the 

assessment of trade restrictiveness of the measure at issue. For example, the cost of 

compliance may be very high, upsetting competitive opportunities available to imported 

product. 
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  Appellate Body Reports, US – COOL, para. 378 (emphasis added). 

66
  Appellate Body Reports, US – COOL, para. 377. 

67
  Appellate Body Reports, US – COOL, para. 477. 

68
  Appellate Body Reports, US – COOL, para. 477; Appellate Body, China – Raw Materials, para. 319; 

Panel Report, Colombia – Ports of Entry, para. 7.236; Panel Reports, US – COOL, paras. 7.566-7.574; Panel 

Report, EU – Seal Products, para. 7.425, footnote 688 thereto. 

69
  Panel Reports, US – COOL, paras. 7.566 – 7.574. 
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83. In original proceedings, the Appellate Body accepted the Panel’s finding that “by 

imposing higher segregation costs on imported livestock” the COOL measure negatively 

affects the conditions of competition of imported livestock vis-à-vis like domestic livestock 

in the US market”.70 After considering the Panel’s findings, the Appellate Body concluded 

that the COOL measure “has a considerable degree of trade-restrictiveness”.71 

84. With respect to a comparative analysis which involves an examination of an 

alternative measure, the Appellate Body noted that costs may be a factor in the assessment of 

whether an alternative measure is reasonably available.72 In Korea – Various Measures on 

Beef, the Panel noted, in particular, that “Korea had not demonstrated that the costs would be 

too high”.73 This was one of the reasons for the Panel to conclude “that Korea has not 

demonstrated to the satisfaction of the Panel that alternative measures consistent with the 

WTO Agreement were not reasonably available”, and that the dual retail system was a 

“disproportionate measure”.74 The Appellate Body “share[d] the Panel’s conclusion”. 

41. (all parties) Please comment on the issue of minimum trade-restrictive cost levels, 

and the relevance of this, if any, for an Article 2.2 analysis. 

85. Article 2.2 of the TBT Agreement does not require that the Panel determine a 

minimum trade-restrictive cost level. Rather, the task of the Panel is to determine whether the 

technical regulation at issue is “prepared, adopted or applied with a view to or with the effect 

of creating unnecessary obstacles to international trade”, and whether a technical regulation is 

“more trade restrictive than necessary to fulfil a legitimate objective, taking account of the 

risks non-fulfilment would create”. If the Panel finds that a comparative analysis is required, 

then through the comparison of the measure at issue with a reasonably available alternative 

measure the Panel will determine whether the challenged measure is more trade restrictive 

than necessary.75 

42. (Canada and Mexico) Canada, please respond to the United States' argument that 

"Canada provides no cost estimates" "[a]s to th[]e more expensive stages [of meat 

production] (slaughter and retail)". (United States' Opening Statement, para. 52). 

Mexico, please comment. 

86. This argument is inaccurate. For example, in the case of Uruguay, Canada has 

provided evidence on the cost of trace-back from farm to consumer on a per head basis.76 

This includes all states of production and sale. 
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  Appellate Body Reports, US – COOL, para. 477 (referring to Panel Reports, US – COOL, para. 7.574). 

71
  See Appellate Body Reports, US – COOL, para. 479. 

72
  Appellate Body Report, Korea – Various Measures on Beef, paras. 179-180.  

73
  Appellate Body Report, Korea – Various Measures on Beef, para. 179. 

74
  Appellate Body Report, Korea – Various Measures on Beef, para. 179 (emphasis added). 

75
  Appellate Body Reports, US – COOL, footnote 749 to para. 376. 

76
  See Exhibit CDA-145.  
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Ground meat 

43. (Canada and Mexico) Please specify whether and, if yes, how the ground meat label 

should be taken into account in assessing the amended COOL measure's contribution to 

the objective. 

87. Mexico is not challenging the application of the Amended COOL Measure to ground 

meat.77  

88. According to the Appellate Body, in adjudicating a claim under Article 2.2 the Panel 

must seek to ascertain – from the design, structure, and operation of the technical regulation, 

as well as from evidence relating to its application – to what degree the challenged technical 

regulation, as written and applied, actually contributes to the achievement of the legitimate 

objective pursued by the Member.78 Following this guidance, the Panel should determine the 

degree of contribution of the Amended COOL Measure to the objective of providing 

consumer information on origin.  

89. In assessing the Amended COOL Measure’s contribution to the objective, it is 

relevant to assess the measure as a whole – including the ground meat labelling rules, which 

are not being challenged.  The fact that the United States considers the objective of the 

measure to be fulfilled by labels that say “product of X” for ground meat is pertinent to the 

evaluation of the contribution of the measure and the equivalence of the alternative measures. 

Moreover, to the extent that the United States focuses on where the livestock were born, 

raised and slaughtered, the fact that this information is not provided for ground meat, which 

accounts for a substantial portion of beef sold in the United States, is relevant to the degree of 

contribution to the objective.  

44. (Canada and Mexico) Does your first suggested alternative measure cover ground 

meat? If yes, please compare the degrees of contribution and trade restrictiveness of the 

proposed first alternative and the amended COOL measure concerning ground meat. 

90. As clarified by Mexico in its closing statement, the first alternative measure does not 

cover ground meat. Mexico is not challenging the application of the Amended COOL 

Measure to ground meat. 

45. (Canada and Mexico) Please explain whether your second alternative measure, in 

particular the suggested removal of the amended COOL measure's three main 

exemptions, would apply to ground meat. If not, please explain how the exemptions 

would be removed in practice only for muscle cuts, and not for ground meat, under the 

second alternative measure. 

91. The second alternative measure is extending the mandatory country of origin labeling 

rule that is currently applied to ground meat to apply to muscle cuts of beef and to processed 

food items of beef. The suggested removal of the exemptions of products (i.e. processed food 

items) and market segments (i.e. beef sold in food service establishments and small retailers) 

for muscle cuts of beef would not affect ground meat. 
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  See Mexico’s First Written Submission, para. 42. 
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  Appellate Body Reports, US – COOL, para. 373. 
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92. In practice, the labeling rules would apply to muscle cuts sold in processed food items 

and food service establishments where they maintain their form as muscle cuts as well to the 

additional retailers that will be covered. 

Exemptions 

46. (Canada and Mexico) Please specify how the removal of the amended COOL 

measure's three main exemptions would operate in practice under your first two 

suggested alternative measures. For instance, how would food service establishments 

label muscle cuts, as well as ground meat (to the extent the second alternative would 

apply to ground meat)? 

93. The first alternative measure will provide all consumers with mandatory required 

information on the origin of meat products based on the substantive transformation rule and 

those consumers, who are interested in further details, with voluntary information on where 

livestock were born, raised and slaughtered. Food service establishments could inform 

consumers about the origin of muscle cuts and processed food items by indicating origin 

information on menus, blackboards where daily specials are posted, and on their web sites. A 

similar approach could be applied in case of the second alternative measure. 

47. (Canada and Mexico) How would the removal of the amended COOL measure's 

three main exemptions affect record-keeping, verification, and segregation costs for 

imported livestock under the first and second suggested alternative measures. Please 

explain for both the mandatory and the voluntary elements of the first alternative 

measure, and also in regard to (i) labels for muscle cuts from US-slaughtered animals, 

(ii) labels for muscle cuts from foreign-slaughtered animals; and (iii) ground meat. 

94. The objective of the alternative measures is to substantially reduce or eliminate the 

detrimental impact on imports. Thus, when assessing record-keeping, verification and 

segregation costs, the focus must be on detrimental impact on imports. 

95. The Amended COOL Measure focuses on muscle cuts from animals slaughtered in 

the United States, as do the alternative measures proposed by Mexico. For animals 

slaughtered outside the United States, Label D applies. Mexico is not challenging Label D 

and its alternatives will not affect that Label. 

96. The elimination of the three main exemptions (i.e., food service establishments, 

processed food items, and certain retailers such as butcher shops) will require the 

implementation of record-keeping and verification requirements in these excluded market 

segments for muscle cuts of beef. In this sense, the elimination of the exemptions will 

increase record-keeping and verification costs by extending the coverage of the measure. 

However, the increased costs will not increase the detrimental impact on imports.  

97. With respect to the first alternative, the detrimental impact caused by the 

discriminatory segregation costs for imported livestock under the mandatory element of the 

first alternative will be eliminated by the implementation of a substantial transformation 

rule.79.  The voluntary element of this alternative – i.e., voluntary labeling – will allow market 
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  Mexico’s First Written Submission, para. 183. 
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forces to recognize and fill the consumer need for additional information.80 As such, with 

respect to the voluntary element, there will be no governmental measure to cause a 

detrimental impact on imports.81 

98. With respect to the second alternative – mandatory labeling of muscle cuts using the 

60 day inventory rule used for ground meat – as Mexico pointed out in its First Written 

Submission and the Panel also found in the original proceeding, “the 60-day ‘inventory 

allowance’ provides for significant flexibility with respect to the segregation entailed by the 

ground meat label under the COOL measure” and that “[t]his flexibility appears to us to 

render redundant certain aspects of ground meat segregation, and thus limits any additional 

costs of implementing the COOL measure with regard to ground meat”. The same absence of 

detrimental impact will occur if the 60-day inventory rule is applied to muscle cuts. Thus, the 

detrimental impact will be eliminated. 

Label D 

49. (Canada and Mexico) To what extent would your second suggested alternative 

measure provide accurate and meaningful origin information in comparison with Label 

D (muscle cuts from foreign-slaughtered livestock) under the amended COOL measure? 

99. The second proposed alternative is to extend the mandatory country of origin labelling 

rule that is currently applied to ground meat to apply to muscle cuts of beef and to processed 

food items made of beef. Under this alternative, the exemptions of products (i.e., processed 

food items) and market segments (i.e., beef sold in food service establishments and small 

retailers) are eliminated, giving the mandatory labelling a broader scope of application. 

100. For ground meat, the label must list all countries of origin contained therein or that 

may be reasonably contained in a processor’s inventory for more than 60 days.   By 

extending this rule to muscle cuts of beef and processed food items, such products must be 

labeled in a manner that lists all countries of origin contained therein or that may be 

reasonably contained therein in accordance with the 60-day inventory allowance.  

101. Since the flexibility relates to the inputs in meat processing, the same beneficial 

effects will occur if the ground meat rules are applied to muscle cuts and processed food 

items. Accordingly, extending the 60-day inventory rule to muscle cuts and processed food 

items will provide additional flexibility and, thereby, reduce the trade restrictiveness of the 

Amended COOL Measure. 

102. The ground meat requirement fulfils the objective of the Amended COOL Measure: 

“to provide consumer information on origin” for 50 percent of the beef products consumed in 

the United States, and there is no objective basis for distinguishing between ground beef and 

muscle cuts and processed food items in this context.82 Therefore, it can be used to meet the 

objective of providing consumer information for all forms of beef, including muscle cuts. To 

the extent this alternative creates any ambiguity, by taking action to educate U.S. consumers 
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  Ibid. 
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  Ibid. 
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  The portion of covered beef products that are ground meat is explained below in the response to  

Question A. 
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on meaning of substantial transformation, the United States will be able to avoid consumer 

confusion and the provision of inconsistent information. 

103. In comparison, Label D provides origin information based on the customs law rules 

that rely on where the product was “substantially transformed” into beef – i.e., the country of 

slaughter.83  It is unnecessary to track where the cattle were born and raised.  Accordingly, the 

second alternative provides more information than Label D. 

50. (Canada and Mexico) What is the relevance, if any, of Label D under Articles 2.1 

and 2.2 of the TBT Agreement, respectively? 

104. Label D is relevant to Mexico’s claim under Article 2.2 because it incorporates the 

substantial transformation rule of origin used in the first less trade restrictive alternative 

measure proposed by Mexico.84   

First and second alternative measures 

51. (Canada and Mexico) Please quantify the proportion of meat that would be labelled 

"Product of the U.S." (or some variant indicating only US origin) under your first 

alternative measure. What is the relevance, if any, of this for assessing the degree of 

contribution of this alternative measure? 

105. Under the first alternative, all muscle cuts made from cattle slaughtered in the United 

States would be labelled “product of US”.  Retailers would have a voluntary option of 

including additional information on whether the cattle were born, raised and slaughtered.  

106. This alternative utilizes a mandatory labeling requirement based on substantial 

transformation and voluntary labeling for the more specific information on where cattle from 

which the beef products were derived were born, raised and slaughtered. All beef processed 

from cattle slaughtered in the United States would be labeled “Product of the U.S.” or some 

variant thereof, except for beef that is voluntarily labeled with the more specific information. 

Given the low value U.S. consumers attribute to this more specific information, it is likely 

that only a small quantity of beef will be labeled in this manner. Thus, most will be labeled 

using the substantial transformation rule. 

107. When assessing the degree of contribution of this alternative measure, the applicable 

test is whether the alternative would “make an equivalent contribution to the relevant 

legitimate objective, taking account of the risks non-fulfilment would create”.  The legitimate 

objective, as found by the Panel and the Appellate Body in the original proceedings, is “to 

provide consumer information on origin”.  This alternative will include information provided 

under the substantial transformation rule and, on a voluntary basis, it will include information 

on where the animal was born, raised or slaughtered. This alternative inherently calibrates the 

provision of more specific origin information to consumer demand, it matches the degree of 

contribution to the fulfillment of the objective. Any difference between the degree of 

contribution of this alternative measure and the Amended COOL Measure does not 

undermine the fact that this alternative is appropriate and its existence establishes that the 
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  Mexico’s First Written Submission, para. 32. 
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Amended COOL Measure is more trade-restrictive than necessary within the meaning of 

Article 2.2. 

52. (Canada and Mexico) Please confirm that the labels under your second alternative 

measure would not provide information on where an animal was born, raised or 

slaughtered. What is the relevance, if any, of this for assessing the degree of 

contribution of this alternative measure? 

108. Correct. It would not provide information on where the animal was born, raised or 

slaughtered. This alternative utilizes the 60-day inventory rule for ground meat for 

determining origin. When assessing the degree of contribution of this alternative measure, the 

applicable test is whether the alternative would “make an equivalent contribution to the 

relevant legitimate objective, taking account of the risks non-fulfilment would create”.85 The 

legitimate objective, as found by the Panel and the Appellate Body in the original 

proceedings, is “to provide consumer information on origin”.86  

109. The USDA has determined that the 60-day inventory rule for ground meat provides 

“consumers with accurate information to base their purchasing decisions on”.87 Thus, this rule 

clearly provides consumers with information on origin. Moreover, this rule applies to 

approximately 50 percent of the beef sold in the U.S. market.88  Although the information 

provided under this alternative does not include information on where the animal was born, 

raised or slaughtered, the absence of this information must be assessed in the light of the fact 

that the 60-day inventory rule provides accurate information on origin for approximately half 

of the beef sold in the U.S. market and that the risks non-fulfilment of the objective of 

providing consumer information on origin would create are very minor.89   

110. In these circumstances, any difference between the degree of contribution of this 

alternative measure and the Amended COOL Measure does not undermine the fact that this 

alternative is appropriate and its existence establishes that the Amended COOL Measure is 

more trade-restrictive than necessary within the meaning of Article 2.2. 

53. (Canada and Mexico) Canada argues that the second suggested alternative measure 

would be less trade-restrictive because "market participants throughout the meat 

supply chain would have sufficient flexibility to handle and process animals and muscle 

cuts derived therefrom according to market conditions and with little regard to the 

location of the production steps." (Canada's First Written Submission, para. 167). Please 

describe the expected labels under your second alternative measure, accounting for the 

possible countries of origin. Would the majority of meat end up carrying the same 

label? What is the relevance, if any, for assessing the degree of contribution of this 

alternative measure? 
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  Mexico’s First Written Submission, para. 162. 
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111. For plants that process Mexican cattle, the majority of the meat processed by those 

plants would likely be labeled Product of the United States and Mexico, given that the 

inventories would likely include both U.S. and Mexican cattle. The relevance of this to 

assessing the degree of contribution of this alternative measure is addressed in Mexico’s 

response to Questions 51 and 52. 

Third alternative measure 

54. (all parties) Please explain any difference between "trace-back" and "traceability". 

(Canada and Mexico) Please explain the use of these terms in relation to your third 

proposed alternative. 

112. Mexico explained the difference between trace-back and traceability in its response to 

Question 146 of the Panel in the original proceeding as follows: 

102. “Traceability” refers to the ability to trace or track something. Different 

levels of traceability can be accommodated within a system. A trace back 

system can provide the highest level of traceability if it traces back to the 

original sources of all components and inputs of a product.  

103. In the beef industry, the term “traceability” refers to the ability to track 

where an individual animal has been during its life from the time it was born 

through the time it was slaughtered. In other words, animal traceability means 

“the ability to follow an animal or group of animals during all stages of its 

life.” By comparison, a trace back system refers to the means which would be 

used in order to accomplish the trace back of the individual animal.  

104. Some countries have implemented animal trace back systems with the use 

of technology such as Radio Frequency Identification (“RFID”) tags which are 

attached to each individual animal and allow information to be collected about 

where the animal has been to trace each animal’s location during its life from 

birth to slaughter. The United States does not have such a system, and indeed 

the implementation of a trace back system for U.S.-born cattle is prohibited by 

the Statute. (footnotes omitted) 

113. For its third alternative, Mexico uses the terms “trace-back” and “traceability” to refer 

to the ability to verify the origin of beef all the way back to the origin and history (i.e., born, 

raised and slaughtered) of the cattle that are processed into beef. 

55. (Canada and Mexico) Please explain whether your alternative traceability measure 

would apply only to animals slaughtered in the United States. 

114. The alternative traceability measure would apply only to animals slaughtered in the 

United States because this is the focus of the Amended COOL Measure. 

56. (Canada and Mexico) For production steps occurring outside the United States, 

would your traceability alternative entail the same record-keeping and verification 

requirements as under the amended COOL measure? Please discuss this for the other 

alternatives, where relevant. 

115. Given that the focus of the Amended COOL Measure is on animals slaughtered in the 

United States, from Mexico’s perspective, what is relevant is the exportation of feeder cattle 
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from Mexico to the United States. The production step occurring in Mexico is the birth of the 

feeder cattle. The raising and slaughter of the cattle occurs in the United States.  

116. With respect to the production step occurring in Mexico (i.e., birth), under the third 

alternative, Mexican cattle imported into the United States would have to be traced back to 

the supplying Mexican ranch. As explained by Mexico, current rules require that Mexican 

cattle exported to the United States bear an ear-tag that can be used to trace the animal, 

including the State of origin, the ranch which the animal belongs to and complete information 

about the producer.90 Accordingly, in the case of Mexican cattle, no additional record-keeping 

and verification requirements will have to be imposed for this segment of the production 

chain. 

117. With respect to the other alternatives, the production steps occurring outside of the 

United States would be addressed in a similar manner for the fourth alternative proposed by 

Canada and adopted by Mexico.  The ear-tag will also fulfill the origin requirements for 

Mexican cattle under the first and second alternatives.  

57. (Canada and Mexico) Please explain in more detail why the third pillar (animal 

movement) of the first stage of trace-back (from animal birth to arrival in the 

slaughterhouse) would be dispensable. What would be the specific implications of 

excluding this third pillar for comparing the complainants' suggested third alternative 

measure (trace-back) with the amended COOL measure? 

118. In Mexico’s case, the ear tag described in Mexico’s response to Question 56 will 

indicate where the Mexican feeder cattle are born. This, combined with the fact that Mexican 

feeder cattle are per se raised in the United States, will fulfill the requirements for the third 

pillar of the first stage of trace back (i.e., animal movement from animal birth to arrival in the 

slaughterhouse). Mexican cattle are born in Mexico and raised in the United States.   

58. (Canada and Mexico) To what extent do your existing trace-back schemes provide 

the livestock origin information required to meet US importers' recordkeeping and 

verification requirements under the amended COOL measure? Please describe any 

such information not provided under your existing trace-back scheme, and quantify the 

additional costs to provide that information. 

119. In the case of importers of Mexican cattle, all of the necessary information for both 

the Amended COOL Measure and the third alternative measure is provided in the ear-tag as 

described in paragraphs 91 and 209-211 of Mexico’s First Written Submission. The ear-tags 

fulfill the recordkeeping and verification requirements from the point of birth of the animal to 

the point of importation into the United States. No additional information, recordkeeping or 

verification requirements are necessary to implement the alternative trace-back measure up to 

the border point and no additional costs will be incurred from the implementation of that 

alternative. Thus, the additional costs will be zero. 

59. (Canada and Mexico) Do the complainants' current or foreseen trace-back systems 

cover all cattle (and hogs for Canada) exported to the United States? In practice, how 

would origin information under the complainants' existing trace-back systems be 
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transferred into the US trace-back system that the complainants suggest, including at 

and beyond the slaughterhouse phase? At what costs and to whom? 

120. In the case of Mexico, the existing trace-back system covers all cattle exported to the 

United States for raising and slaughter.  The ear-tags on Mexican cattle will identify the cattle 

up to the point of slaughter and processing. Given that Mexico largely exports feeder cattle 

(see response to question 9 supra), animals arriving at a slaughterhouse with Mexican ear-

tags will be born in Mexico and raised in the United States. The information from the ear-tags 

can be gathered as the Mexican cattle enter the slaughterhouse. During and after the 

processing stage, additional recordkeeping and verification requirements will have to be 

imposed to keep track of the origin of the beef up to the point of purchase by a consumer. 

These requirements have been implemented in many countries including the EU, Korea, 

Japan and Uruguay.91 

121. As explained in Mexico’s written submissions, the costs of trace-back will be evenly 

distributed throughout the market. All participants, including domestic and foreign cattle 

producers will pay part of the costs. With respect to the quantification of the costs, Mexico 

adopts and agrees with the evidence provided by Canada on the cost of implementing a trace-

back system in other countries, specifically Uruguay, as prima facie evidence of the costs of 

implementing trace-back on a per-head basis.92  

122. The evidence of the cost of implementing trace-back set out in Canada’s Second 

Written Submission and Opening Statement, all of which is adopted and endorsed by Mexico, 

provides detailed cost information. This level of detail exceeds that necessary for meeting the 

applicable burden of proof. The cost evidence is relevant to two legal issues.  

123. First, it must be demonstrated that the trace-back alternative is less trade-restrictive 

than the Amended COOL Measure notwithstanding the costs associated with implementing a 

trace-back system. Mexico adopts and agrees with the Sumner Report filed as evidence by 

Canada that presents prima facie evidence that the cost of the Amended COOL Measure on 

imports of livestock into the United States is so high that the actual costs of a trace-back 

alternative could not be anywhere near the threshold required to match the costs of the 

Amended COOL Measure.93 The additions to the Sumner report to take into account Mexican 

cattle are discussed in Mexico’s response to Question 34. Accordingly, from a cost 

perspective, the record evidence establishes that a trace-back alternative will be less trade-

restrictive than the Amended COOL Measure. 

124.  Second, it must be demonstrated that the trace-back alternative is reasonably 

available. This can be done without quantifying the costs of implementing trace-back in the 

United States. The evidence presented by Mexico that shows other countries implementing 

trace-back systems and that the Congressional Research Service is of the view that “Animal 

ID prior to slaughter, and product tracking after slaughter, generally now are within practical 

reach, most industry observers agree”.94 This evidence, in conjunction with Canada’s cost 
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  Mexico’s First Written Submission, para. 208. See also Canada’s Second Written Submission, paras. 

112-121. 

92
  Exhibit CDA-145. See also Canada’s Opening Statement to the Panel, para. 47 and footnote 79. 

93
  Canada’s Second Written Submission, paras. 122-129. 

94
  Mexico’s First Written Submission, paras. 208-212. 
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evidence including the per-head cost of implementing trace-back in Uruguay is prima facie 

evidence that the trace-back alternative is reasonably available.  

125. In the light of the foregoing, it is extremely telling that the United States has not, 

itself, presented any evidence related to the cost of implementing a trace-back system. 

Clearly, Mexico and Canada have met their burden to present a prima facie case in respect of 

this element of their claims and the United States has failed to rebut this case. 

60. (Canada and Mexico) Do the complainants' current or foreseen trace-back systems 

cover production steps after delivery of the animals to the slaughterhouse? Please 

elaborate on the relevance, if any, of this for your Article 2.2 claims. 

126. Since Mexico’s trace-back system ends at the slaughterhouse when the ear-tags are 

removed from the animal carcass, it does not cover production steps during processing and 

distribution. 

127. Mexico foresees that the proposed trace-back system would go beyond Mexico’s 

trace-back system and will cover the production steps after delivery of the animals to the 

slaughterhouse up to the point of sale to the consumer. This will permit the gathering of all 

information necessary to label the beef as well as the audit trail necessary to verify the label. 

Since this will apply to all beef irrespective of source (e.g., Mexican or U.S. cattle), there is 

no incentive to eliminate or reduce the processing of Mexican cattle because it will not 

reduce compliance costs. In this way, the discriminatory and trade-restrictive element of the 

Amended COOL Measure will be removed. Accordingly, trace-back is a less-trade restrictive 

alternative that is reasonably available and that provides and equal-to or greater contribution 

to the objective. 

61. (Canada and Mexico) The European Union argues that trade restrictiveness should 

be assessed on the basis of the absolute impact of a regulation on imports, and not on 

the basis of the symmetry between costs for importers and domestic producers. 

Therefore, according to the European Union, a trace-back system could be more trade-

restrictive because it could lead to higher costs for importers than the amended COOL 

measure. (European Union's third-party submission, para. 110). Please comment on the 

relevance of this for assessing the complainants' third alternative measure.  

128. The argument that is set out at paragraphs 110-116 of the Third Party Submission of 

the European Union has at least two flaws. 

129. First, the European Union argues that an asymmetrical distribution of costs should be 

analyzed under the discrimination provision in Article 2.1 and does not relate to whether 

there is a trade-restriction.95 If this means that a denial of competitive opportunities to imports 

compared to like domestic products cannot amount to a trade-restriction, this is legally 

incorrect. As found by the Panel in the original proceeding, such a denial constitutes trade-

restrictiveness under Article 2.2.96 
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  European Union’s Third Party Submission, para. 113. 
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  Panel Report, US – COOL, paras. 7.572 and 7.575. 
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130. Second, the examples provided by the European Union do not address the 

fundamental question, i.e., is the alternative measure less trade-restrictive when compared to 

the challenged measure?  Canada’s evidence, which is adopted and endorsed by Mexico, 

shows that, when viewed from the perspective of the impact on imports of livestock into the 

United States and the absolute costs of implementation, the trace-back alternative is clearly 

less trade-restrictive.97 

62. (all parties) Please specify the current trace-back requirements in the United States, 

for instance for animal health purposes (FDA, APHIS, USDA, NAIS, etc.). What are the 

recordkeeping, segregation, and labelling requirements? What are the costs for the 

industry? How do these compliance costs compare to the costs of the amended COOL 

measure? Are there different requirements for Category B and C livestock relevant for 

costs and for providing COOL information? 

131. It is important to highlight that the Amended COOL Measure is not a sanitary or 

safety measure.  Animal health measures in the United States exist independently of the 

Amended COOL Measure, requiring, prior to even crossing the border, an individual 

veterinarian inspection for each Mexican heifer and steer.  The Mexican cattle bears, until its 

slaughtering, a fire brand and a blue metallic ear tag with a code number that identifies, 

among other things, the origin of the Mexican cattle and information about the producer and 

exporter.  The ear tag information is tied to the “Export Zoosanitary Certificate of Animals”
 

issued by Mexico’s Ministry of Agriculture, Livestock, Rural Development, Fisheries and 

Food (SAGARPA). The Export Zoosanitary Certificate provides in its attached documents: 

(i) the “animals data”, and (ii) the “establishment of origin” (source of the animal, including 

the State of origin, the ranch to which the cattle belongs, and information identifying the 

producer and the exporter).
98

  USDA requires the sanitary certificate and related documents. 

132. The United States does not currently have a comprehensive trace-back program. 

133. On January 9, 2013, the U.S. Department of Agriculture (USDA) published a rule 

concerning the traceability of U.S. livestock moving interstate (Final Rule), which became 

effective on March 11, 2013.99  The Final Rule requires livestock that are moved interstate to 

be officially identified and accompanied by an interstate certificate of veterinary inspection 

(health certificate) or other documentation.   

134. The objective of the Final Rule is to improve USDA’s ability to trace livestock and 

poultry when there is a disease event so as to shorten investigation timelines, quickly control 

the spread of diseases and reduce the number of animals that must be quarantined or 

slaughtered. The identification of the livestock is accomplished by assigning an official 

identification number to an animal or groups of animals. The official identification number 

has to adhere to one of the following systems, most of which are already in use: 

 National Uniform Ear tagging System (NUES) (typically, metal ear tags such 

as silver USDA tag); 

 Animal Identification Number (AIN); 
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  Canada’s Second Written Submission, paras. 122-129. See also Mexico’s response to Question 34. 
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  Affidavit of Confederación Nacional de Organizaciones Ganaderas (Exhibit MEX-16). 

99
  Final Rule, Traceability for Livestock Moving Interstate, 78 Fed. Reg. 2040 (Jan. 9, 2013) (Exhibit 

MEX-82). 
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 Location-based number system (e.g., sheep scrapie tags); or 

 Flock based number system 

 Any other numbering system approved by the Administrator for the official 

identification of animals.100 

The Final Rule enables the use of brands, tattoos and breed registry certificates as official 

identification when accepted by the shipping and receiving states.101  

135. Traceability requirements would not apply to interstate movement of livestock of any 

species where:102 

 The movement occurs entirely within Tribal land that straddles a State line, 

and the Tribe has a separate traceability system from the States in which its 

lands are located; or 

 The movement is to a custom slaughter facility in accordance with Federal and 

State regulations for the preparation of meat.   

136. Cattle under 18 months of age, unless moved interstate for shows, exhibitions, rodeos, 

or recreational events, are exempt from the official identification requirement in the Final 

Rule.  However, rule-making concerning traceability for this category of livestock is expected 

in the near future.103  

137. As stated above livestock moving interstate has to be officially identified and 

accompanied by movement documentation such as a health certificate. But the Final Rule 

provides flexibility to move livestock under other forms of documentation such as an owner-

shipper statement or a brand certificate if allowed by the animal health authorities of the 

shipping as well as receiving state.   

138. USDA describes the Final Rule as an improvement over a previous system of 

identification called the National Animal Identification System (NAIS). NAIS was a 

voluntary program which asked producers to register their premises and identify their animals 

with a national animal tracking database. However the NAIS program was eventually 

discontinued on account of low enrollment and a perceived lack of flexibility for the states.104  

139. A “Summary of Economic Analysis” that analyzed the economic impact of 

implementing the Final Rule on the cattle industry found that costs associated with 

compliance with both the official identification and interstate movement documentation 
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  APHIS Factsheet, December 2012, available at http://www.aphis.usda.gov/traceability/downloads/ 

rule_movement_general.pdf (Exhibit MEX-83); see also Animal Disease Traceability, General Standards, 

September 25, 2013, available at http://www.aphis.usda.gov/traceability/downloads/ADT_standards.pdf 

(Exhibit MEX-84 ). 
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  78 Fed. Reg. 2040, p. 2050 (Exhibit MEX-82). 
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  APHIS Factsheet, supra (Exhibit MEX-83). 
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components would range from a total of $5.5 million to $7.3 million for producers who combined 

official identification ear tagging with existing management activities, to $14.5 million to $34.3 

million for producers who would undertake official identification separately from other routine 

management practices. This would result in a cost per animal range from $.18 to $12.18.105 

USDA stated that the estimated cost was minimal and a “small fraction” of the value of U.S. 

cattle and calf production, which was estimated at $ 31.8 billion in 2009.106   

140. Mexico is not aware of any cost differences under this program for imported cattle.  

As previously described, Mexican cattle arrive in the United States already ear-tagged and 

branded with an “M.” 

141. Although the coverage of this regulation currently is limited, it provides an indication 

that a more extensive program is possible. 

64. (Canada and Mexico) Please explain whether you contend that the United States has 

a traceability scheme in place, and if yes, elaborate on the relevance of such current 

scheme for the third proposed alternative measure. 

142. Mexico does not contend that the United States has a full traceability scheme in place. 

Indeed, the United States prohibits using a mandatory identification system to verify the 

country of origin of covered commodities. In the original proceeding, the Panel found that 

“[t]he 2009 Final Rule (AMS) explains that “the COOL program is… [not] a traceability 

program”.
107

 

143. Mexico contends that a full trace-back system is reasonably available in the United 

States, especially in light of the success of other countries – both large and small – in 

implementing trace-back systems.  

144. As previously explained, with respect to the production step occurring in Mexico (i.e., 

birth), under the third alternative, Mexican cattle imported into the United States would have 

to be traced back to the supplying Mexican ranch. Current rules require that Mexican cattle 

exported to the United States bear an ear-tag that can be used to trace the animal, including 

the State of origin, the ranch which the animal belongs to and complete information about the 

producer.108 This could assist the United States to implement a comprehensive trace back 

system.  

65. (all parties) The Hayes and Meyer paper refers to the "enormous costs and expense 

associated with traceback", and suggests that "most of the[se] costs … would be borne 

by the US pork industry." The paper adds that "this would give Canadian pork 

producers and export-oriented packers a cost-advantage in international markets". 

(Exhibit CDA-89, p. 10). Would the complainants' suggested trace-back system also 

create a cost advantage for Canadian hogs relative to US hogs? Can the same 

conclusion be drawn for cattle? What are the implications of a potential cost advantage 
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for imported products when comparing an alternative with the challenged measure, in 

particular as regards trade restrictiveness? 

145. The Hayes and Meyer paper refers to the “enormous costs and expense associated 

with traceback” in the context of comparing this approach to implementing the original 

COOL Measure with the “certification and audit” approach that was ultimately used to 

implement the measure.  In Mexico’s view, this statement simply contrasts the costs of the 

two different systems. One imposes costs across the market including domestic producers 

while the other imposes costs only on imports. The Hayes and Meyer paper also states that 

traceback is “technically and economically feasible in the U.S.” and the alternative 

certification and audit system “would cause [Canadian] animals to be heavily discounted due 

to increased costs and would impose enormous economic strain on Canadian producers”.109 

146. The key conclusion in the Hayes and Meyer paper is that traceback is technically and 

economically feasible in the United States. This conclusion is backed up by the prima facie 

evidence referred to in Mexico’s response to Questions 58 and 59. 

66. (Canada and Mexico) The Hayes and Meyer paper explains that in many cases the 

EU trace-back system does not necessarily ensure that consumers can trace an 

individual piece of meat back to a farmer. (Exhibit CDA-89, pp. 9-10). In light of this, 

what is the relevance of the EU system for comparing your suggested third alternative 

with the amended COOL measure? 

147. The EU trace-back system is one example that demonstrates the viability and 

flexibility to trace the various production stages of beef.  It is relevant to establishing the 

reasonableness of the United States implementing a trace-back system.  Other examples 

raised by Mexico include Korea, Japan and Uruguay which enable tracing from farm to 

plate.110  

67. (Canada and Mexico) Does the age at which livestock are imported into the United 

States have any cost implications for comparing your third alternative measure with the 

amended COOL measure? 

148. No.  All Mexican cattle entering the United States are subject to the same 

requirements for precise traceability under the current system, regardless of their age. 

 

Fourth alternative measure 

71. (Canada) How would the fourth suggested alternative measure affect segregation, 

recordkeeping, and labelling? Please respond to the US arguments about frequent 

interstate movements and the concentration of Canadian cattle production. (United 

States' Second Written Submission, paras. 161-162). 

149. The fourth alternative measure requires, in particular, to label the state(s) and/or 

province(s) where each of the production steps occurred. The key element of this alternative 
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measure is to eliminate the compelled segregation on a country basis.  Market participants 

would identify livestock and meat based on the state or province where production steps took 

place.  Even if the requirement would be to designate or identify only one state or province 

for the production step of “raising”, the segregation on a country basis would be eliminated. 

150. The recordkeeping requirements could be the same as used under the Amended 

COOL Measure.  The United States could rely on records kept under the 2013 Final Rule on 

Traceability for Livestock Moving Interstate.
111

  Another option is to adopt a mandatory 

national identification and traceability system, for example the NAIS with mandatory 

requirements.  

151. Requiring state and/or province designation in addition to country designations means 

that both pieces of information will appear on the label. Mexico supports the examples 

provided by Canada
.112 

It is important to note that market participants would need to 

demonstrate, if audited, that a muscle cut was derived from cattle that was born in a specific 

state/province, raised in a specific state/province, and slaughtered in specific state/province. 

72. (Mexico) Do you propose the fourth alternative measure put forward by Canada in 

its Second Written Submission? If yes, please elaborate how the Article 2.2 test should 

be applied to this alternative, and please also answer Question 71. 

152. Canada identified a fourth alternative measure which involves state and/or province 

labeling113 which Mexico endorses and adopts as a fourth alternative as well.  This alternative 

is a mandatory requirement to label muscle cuts of beef with information on both the country 

or countries where the production steps (born, raised and slaughtered) took place and the 

state(s) and/or province(s) where each of the production steps occurred. This alternative 

would (i) provide a greater contribution to the objective than the Amended COOL Measure, 

(ii) be less trade restrictive and (iii) is reasonably available. Additionally to the requirements 

of the Amended COOL Measure to designate the country where production steps occurred on 

labels of muscle cuts of beef derived from livestock slaughtered in the United States, the 

designation of the state/province where each of those steps occurred could also be required on 

those labels. 

153. A state and/or province trace-back system would impose the same requirements on 

both domestic and imported animals and therefore would not give rise to the discriminatory 

lowest cost compliance solution that exists under the Amended COOL Measure.  In Mexico’s 

view, with a system like this in place, there would be no incentive to exclude imported 

Mexican cattle or shift the cost of compliance solely to Mexican animals.  This because each 

head of livestock would be treated individually within the system and all cattle would be 

treated the same. U.S. beef processors would have to trace U.S. cattle to individual cattle-

producing locations, therefore would be no cost saving associated with excluding Mexican 

cattle.  

154. This fourth alternative measure “would make an equivalent contribution to the 

relevant legitimate objective, taking account of the risks non-fulfilment would create”. In 

fact, this alternative would achieve even greater degree of contribution to the objective of 

providing consumer information on origin than is actually achieved by the Amended COOL 
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Measure. This is so, because, besides information on country or countries of origin, which is 

currently provided on a label under the Amended COOL Measure, this alternative measure 

would provide additional information on state(s) and/or province(s) where production steps 

occurred.  

155. Moreover, this alternative is “less trade restrictive” as it would eliminate the 

economic incentives in favor of processing exclusively domestic livestock and the 

disincentive against handling imported livestock. Although the market participants would 

need to designate livestock at state and/or province level, such identification would allow 

market participants to identify the country to which the state or province belongs and include 

the relevant country designations along with the state and/or province designations on labels. 

Since segregation at the country level would no longer be compelled, there would be no 

additional costs for choosing to handle imported and domestic livestock.  

156. The state and/or province alternative measure is “reasonably available”. A measure is 

not reasonably available if it imposes an “undue burden” on the responding Member, or 

where it is “merely theoretical in nature, for instance, where the responding Member is not 

capable of taking it”.114  In Brazil – Retreaded Tyres, the Appellate Body explained that “the 

capacity of a country to implement remedial measures that would be particularly costly, or 

would require advanced technologies, may be relevant to the assessment of whether such 

measures or practices are reasonably available alternatives to a preventing measure”.115 

157. The proposed fourth alternative measure is not “merely theoretical in nature”. The 

fact that the United States can accept state, regional or local label designations (for example, 

for perishable agricultural commodities) indicates that the fourth alternative measure, which 

contains a mandatory requirement for such designations, is not merely theoretical in nature. 

Moreover, the Unites States may use its 2013 Final Rule on Traceability for Livestock 

Moving Interstate in order to develop a system for the verification of origin designations by 

state.116 

158. The United States could reasonably be expected to employ this alternative measure, 

which adds to the existing requirements of the Amended COOL Measure an additional 

requirement to designate the state(s) and/or province(s) where each of the production steps 

took place. The fact that the United States implemented the original COOL measure and is 

applying the Amended COOL Measure, and that the United States can accept state, regional 

and local label designations for perishable agricultural commodities, indicate that the 

respondent is capable of implementing the fourth alternative measure.  Even if the costs of 

administrating this alternative would be higher or it entail changes or administrative 

difficulties, this does not mean that the alternative measure is not reasonably available.117  

159. A weighing and balancing the relevant factors of both the Amended COOL Measure 

and this alternative measure demonstrates that the fourth alternative measure is “less trade-

restrictive”, “reasonably available” and “would make an equivalent contribution to the 

                                                 

114
  Appellate Body Report, US – Gambling, para. 308. 

115
  Appellate Body Report, Brazil – Retreaded Tyres, para. 171. 

116
  2013 Final Rule on Traceability for Livestock Moving Interstate, Exhibit MEX-82. 

117
  Appellate Body Reports, US – COOL, footnote 1013 to para. 490; Korea – Various Measures on Beef, 

para. 181. 



United States – Certain Country of Origin  Mexico’s Responses to the Panel’s Questions 

Labelling (COOL) Requirements (DS386)  7 March 2014 

41 

relevant legitimate objective, taking account of the risks non-fulfilment would create”. Thus, 

the Amended COOL Measure is inconsistent with Article 2.2 of the TBT Agreement. 

 

Non-violation claims (Article XXIII:1(b) of the GATT 1994) 

75. (all parties) Please provide annual data on any change in North American livestock 

trade volumes as a result of the implementation of the concessions under NAFTA and 

the WTO Agreement. 

160. Article XXIII:1(b) is aimed at preventing the frustration of improved “competitive 

opportunities” that can be legitimately expected from a tariff concession.
118

  The question is 

whether the relative conditions of competition which existed between domestic and foreign 

products as a consequence of the relevant tariff concessions has been upset.
119

  Since the 

focus is on the balance of competitive opportunities, it is not necessary to show changes in 

trade volumes to establish a claim under Article XXIII:1(b). It is in this light that any trade 

statistics must be considered.  

76. (all parties) What are the main factors (e.g. economic, regulatory, trade policy, etc.) 

that have affected North American livestock trade flows in the last 30 years? 

161. There are two three main factors: the North American Free Trade Agreement 

(NAFTA), the WTO Agreements and the COOL Measure/Amended COOL Measure. 

162. The NAFTA fostered the development of an integrated North American market for 

livestock and beef wherein, in the case of Mexico, cattle were born in Mexico and exported to 

the United States to be raised, slaughtered and processed into beef. The WTO Agreements, 

which entered into force one year after the NAFTA, provided an additional layer of rights and 

obligations that further fostered the development of this market. 

163. The COOL Measure/Amended COOL Measure disrupted this integrated market and 

adversely affected North American livestock trade flows. 

77. (Canada and Mexico) Please explain whether "compliance … with [a] finding [on the 

complainants' violation claims] would necessarily remove the basis of the … claim of 

nullification or impairment" in the sense of the GATT Panel Report, EEC – Oilseeds I. 

164. If compliance with affirmative findings on Mexico’s violation claims eliminated the 

denial of competitive opportunities to Mexican cattle vis-à-vis U.S. cattle, it would remove 

the nullification or impairment in the sense of EEC – Oilseeds I.   

78. (all parties) Which party(ies) bear(s) the burden of showing whether the amended 

COOL measure could reasonably have been anticipated? In this regard, do you agree 

with the principle articulated in paragraphs 8.281 and 8.282 of the panel report in EC – 

Asbestos? To what extent is this principle applicable to measures that might be based on 
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"legitimate regulatory distinctions" or pursuing "legitimate objectives" under 

Articles 2.1 and 2.2 of the TBT Agreement? 

165. Mexico bears the burden of demonstrating all elements of its non-violation 

nullification or impairment claim under Article XXIII:1(b) of the GATT 1994, including that 

the Amended COOL Measure could not have been reasonably anticipated. Although Mexico 

could have anticipated labelling measures, it could not have anticipated a labelling measure 

that would have had such a large adverse impact on exports of Mexican cattle.  

166. Considering that WTO Members are entitled to anticipate that other Members will 

design and implement measures that are consistent with their obligations under the covered 

agreements, Mexico could not have reasonably anticipated the nature and extent of the trade 

restrictions imposed by the Amended COOL Measure when the tariff concessions under the 

GATT 1994 were negotiated, at the conclusion of the Uruguay Round. 

167. The principle articulated by the Panel in paragraphs 8.281 and 8.282 is part of the 

Panel’s analysis of Canada’s arguments under Article XXIII:1(b) of the GATT 1994. This 

Article applies to non-violation complaints.  

168. In addition, Article 26.1(a) of the DSU explicitly states that “the complaining party 

shall present a detailed justification in support of any complaint relating to a measure which 

does not conflict with the relevant covered agreement”. There is no question that any 

Member has a right to invoke exceptions, including Article XX of the GATT 1994. However, 

Article 26.1(a) of the DSU neither differentiates between measures justified under Article XX 

(non-commercial interests) and measures of a commercial or economic nature that do not fall 

under Article XX, nor explicitly states that “situations that fall under Article XX justify a 

stricter burden of proof”.  

169. Therefore, the principle articulated in paragraphs 8.281 and 8.282 is not supported by 

the text of Article 26.1 of the DSU, and should not be applied. 

170. Moreover, since Article XXIII:1(b) of the GATT 1994 and Article 26.1(a) of the DSU 

apply to non-violation complaints, the principle articulated in paragraph 8.281 and 8.282 is 

not applicable to measures challenged under Articles 2.1 and 2.2 of the TBT Agreement.  

171. On the issue of the burden of proof under Article 2.1 and 2.2, the Panel should follow 

the guidance of the Appellate Body:  

272. With respect to the burden of proof under Article 2.1, the Appellate Body 

found in US – Tuna II (Mexico) that, as with all affirmative claims, it is for the 

complaining party to show that the treatment accorded to imported products is 

less favourable than that accorded to like domestic products. Where the 

complaining party has met the burden of making its prima facie case, it is then 

for the responding party to rebut that showing. If, for example, the 

complainant adduces evidence and arguments showing that the measure is 

designed and/or applied in a manner that constitutes a means of arbitrary or 

unjustifiable discrimination of the group of imported products and thus is not 

even-handed, this would suggest that the measure is inconsistent with Article 

2.1. If, however, the respondent shows that the detrimental impact on imported 

products stems exclusively from a legitimate regulatory distinction, it follows 

that the challenged measure is not inconsistent with Article 2.1. 
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379. ... In order to demonstrate that a technical regulation is inconsistent with 

Article 2.2, the complainant must make a prima facie case by presenting 

evidence and arguments sufficient to establish that the challenged measure is 

more trade restrictive than necessary to achieve the contribution it makes to 

the legitimate objective, taking account of the risks non-fulfilment would 

create. A complainant may, and in most cases will, also seek to identify a 

possible alternative measure that is less trade restrictive, makes an equivalent 

contribution to the relevant objective, and is reasonably available. It is then for 

the respondent to rebut the complainant's prima facie case by presenting 

evidence and arguments showing that the challenged measure is not more 

trade restrictive than necessary to achieve the contribution it makes toward the 

objective pursued, for example, by demonstrating that the alternative measure 

identified by the complainant is not, in fact, “reasonably available”, is not less 

trade restrictive, or does not make an equivalent contribution to the 

achievement of the relevant legitimate objective.120
  

80. (Canada and Mexico) Please specify how evidence under your GATT/TBT claims is 

also relevant for your Article XXIII:1(b) claims. (Canada's First Written Submission, 

para. 188; Mexico's Second Written Submission, para. 160). 

172. The relevant evidence is discussed at paragraph 240 of Mexico’s First Written 

Submission. The evidence of the actual price discounts applied to Mexican cattle as a result 

of the COOL Measure and Amended COOL Measure is relevant to Mexico’s claims under 

the TBT Agreement and the GATT 1994, including under Article XXIII:1(b).  The specific 

evidence is presented in Exhibits MEX-18 (BCI) and MEX-19 (BCI) which are affidavits of 

Mexican cattle producers. These discounts and their associated price disadvantages are far 

greater than the competitive disadvantages of $1.36 to $1.81 per animal compared to like 

U.S. products that Mexico could expect under the WTO tariff binding for cattle. 

81. (all parties) Under Article XXIII:1(b) of the GATT 1994, is it sufficient for a 

particular good to be entitled, as a matter of law, to a GATT concession, or must that 

good actually be benefiting at some point in time from the access provided by that 

concession? 

173. Mexican cattle benefit in law and in fact from the WTO concession because it 

provides a maximum tariff disadvantage that Mexican cattle should face when being exported 

to the U.S. market.  This maximum tariff disadvantage is being nullified or impaired as 

described in Mexico’s response to Question 80. 

82. (all parties) The United States submits that country-of-origin labelling requirements 

have been imposed by the United States since 1930. (United States' First Written 

Submission, para. 212). Please clarify the connection of the amended COOL measure to 

any pre-Uruguay Round country-of-origin labelling requirements, including the 

application and practical operation of any such previous country-of-origin labelling 

requirements. (See Panel Reports, Japan – Film, para. 10.79; and EC – Asbestos, 

para. 8.291(a)). 

                                                 
120

  Appellate Body Reports, US – COOL, paras. 272 and 379 (footnote omitted). 
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174. The COOL Measure and Amended COOL Measure are fundamentally different from 

previous labeling measures applied to beef in the U.S. market. For the purpose of Mexico’s 

claim under Article XXIII:1(b), the key difference is the detrimental impact on imports. 

There is no reasonable expectation that Mexico could have foreseen such a substantial 

adverse impact on imports of Mexican cattle. None of the previous labeling measures had 

such an adverse impact. 

175. In particular, the prior country of origin labelling requirements of the United States 

treated slaughter as a substantial transformation, and accordingly under those rules it was 

unnecessary to label meat products made in the United States with a country of origin. 

 

ECONOMIC AND ECONOMETRIC QUESTIONS 

 

A.  (all parties) In Tables A-1 and A-2 below, please provide detailed figures for each 

element of the pie charts in Figure 1. In doing so, please specify the respective amounts 

and shares of US cattle/hogs production and beef/pork consumption, the units of 

measure, the year of reference and the source of the data. Please also explain separately 

any underlying assumptions used to derive the relevant figures. (At the end of this 

document, and without prejudice to the Panel's position or review of these data, 

background Tables B-1 and B-2 compile certain data reported by the parties in these 

proceedings. Please clarify or complement these data, as well as underlying 

assumptions, to provide the Panel with the information as requested in the cells in 

Tables A-1 and A-2.) 

176. Mexico has provided the requested data in the tables below. 

177. The two most important issues are (A) the share of U.S. production/consumption of 

beef products that are subject to the Amended COOL Measure and (B) of the beef products 

subject to the Amended COOL Measure, the share that is subject to the points-of-production 

labelling requirements. 

A. Share of Beef Products Subject to Amended COOL Measure 

178. The parties to this dispute have identified three alternative sources of information for 

determining the portion of beef products that are subject to the Amended COOL Measure:  

the Congressional Research Service report; statistics published by the Cattlemen’s Beef 

Board & National Cattlemen’s Beef Association; the methodology used by USDA in 

publishing the 2009 Final Rule, and more recent and comprehensive data published by the 

National Cattlemen’s Beef Association.  It is also important to take into account the limited 

implementation of the Amended COOL Measure.  Each of these points is explained further 

below. 
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1. U.S. Methodology 

179. The United States relies upon the methodology for determining coverage provided by 

USDA in its original explanation of the 2009 Final Rule.121  A careful examination of that 

explanation shows that it is incoherent. 

180. In the publication of the 2009 Final Rule, USDA asserted that in 2006, 37.8 percent of 

food was sold by food service establishments, and that 62.2 percent was sold at retail.  In 

support of this statement, USDA cited “Ref. 8.”  Reference 8 is “ERS, USDA, Food CPI, 

Prices and Expenditures: Sales of Food at Home by Type of Outlet, 

http://www.ers.usda.gov/Briefing/CPIFoodandExpenditures/Data/table16.htm.”  This URL 

link no long is in operation, but using the public internet archive website it possible to 

retrieve a copy of “table 16” as it was 2008 (the 2009 Final Rule was published on January 

15, 2009).122  That table provides support for the U.S. figure for the amount of sales of food 

products (not just beef products) sold by covered retailers in 2006 – although the relevant 

numbers add to 75.5 percent rather than 75.6, as reported by USDA.  This table provides no 

information on the share of sales of food products as between food service and retail 

establishments, and therefore does not support the 62.2 percent figure. 

181. The same paragraph in the Federal Register notice also cites a Census Bureau 

publication (“ref. 9”) on the sizes of establishments in the retail sector, which supports 

USDA’s estimates of which retailers are of a size to be covered by the COOL Measure.123  

That publication contains no information about the food service sector and therefore also 

cannot support the 62.2 percent figure. 

182. A source of data currently available from USDA’s website provides information on 

the share of sales of food as between retail and food service establishments.  This report, 

entitled “Monthly retail sales for food at home and food away from home (formerly Table 

36)”, shows that the relative portions in 2013 were about 52 percent for sales at retail (“food 

at home”) and 48 percent for sales at food service establishments (“food away from 

home”).124  Historical data available from another USDA table shows that the shares were 

about the same in 2006.125 

                                                 
121

  See United States’ First Written Submission, para. 92; United States’ Second Written Submission, 

footnote 111. 

122
  See http://web.archive.org/web/20090104003608/http://www.ers.usda.gov/briefing/ 

CPIFoodAndExpenditures/Data/table16.htm (Exhibit MEX-63). 

123
  Census Bureau, “Establishment and Firm Size: 2002,” 2002 Economic Census Retail Trade Subject 

Series (issued November 2005) (Exhibit MEX-64).  USDA’s Federal Register notice cites to a version issued in 

November 2004, but that version does not appear to be currently available. 

124
  Exhibit MEX-65, available at http://www.ers.usda.gov/data-products/food-expenditures.aspx.  USDA 

explains that “ERS provides estimates of food eaten away from home and food eaten at home, as well as the 

share of the two food spending categories relative to two income series—disposable personal income and 

disposable personal money income. Food-away-from-home spending is mainly for food purchased at eating and 

drinking places, but it is also for food purchased at such outlets as hotels and motels, recreational places, 

vending machines, and schools and colleges. ERS estimates of food at home and food away from home may not 

equal estimates with similar labels by other series.” 

125
  Exhibit MEX-66, available at http://www.ers.usda.gov/data-products/food-expenditures.aspx.  

http://www.ers.usda.gov/Briefing/CPIFoodandExpenditures/Data/table16.htm
http://web.archive.org/web/20090104003608/http:/www.ers.usda.gov/briefing/CPIFoodAndExpenditures/Data/table16.htm
http://web.archive.org/web/20090104003608/http:/www.ers.usda.gov/briefing/CPIFoodAndExpenditures/Data/table16.htm
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183. Based on the above methodology of USDA, the 75.5 percent share represented by 

covered retailers should be applied to the 52 percent share of food sales represented by 

purchases at retail.  That results in a figure of 39 percent.  Also relying on the United States’ 

estimate that 90 percent of beef is sold as products covered by the Amended COOL Measure, 

that figure, in turn, must be reduced by 10 percent to remove the non-covered beef products, 

giving a result of approximately 35 percent. 

184. It is important to note, however that USDA’s calculations of the shares of retail and 

foods service are based on the value of all foods, and are not specific to beef products.   

2. Congressional Research Service  

185. A report specifically on the Amended COOL Measure by the U.S. Government’s 

Congressional Research Service states: 

Consumers may not find country-of-origin labels on much more of the food 

they buy, due to COOL’s statutory and regulatory exemptions. First, as noted, 

all restaurants and other food service providers are exempt, as are all retail 

grocery stores that buy less than $230,000 a year in fresh fruits and vegetables. 

Second, “processed food items” derived from the covered commodities are 

exempt, and USDA, in its final rule, defined this term broadly (at 7 C.F.R. 

§65.220). Essentially, any time a covered commodity is subjected to a change 

that alters its basic character, it is considered to be processed. Although adding 

salt, water, or sugar do not, under USDA’s definition, change the basic 

character, virtually any sort of cooking, curing, or mixing apparently does. For 

example, roasting a peanut or pecan, mixing peas with carrots, or breading a 

piece of meat or chicken all count as processing. As a result, only about 30% 

of the U.S. beef supply, 11% of all pork, 39% of chicken, and 40% of all 

fruit and vegetable supplies may be covered by COOL requirements at the 

retail level.”126 (emphasis added). 

The Congressional Research Service stated that it had calculated these percentages “based on 

USDA estimates of retail-level COOL coverage in pounds, divided by total annual supply 

(USDA data on domestic production plus imports).”  Accordingly, USDA itself was the 

source of the statistics.127 

186. The United States has not given any reason to disregard these figures. 

3. Cattlemen’s Beef Board & National Cattlemen’s Beef 

Association Report from 2010 

187. Mexico submitted as Exhibit MEX-30 a report published by the Cattlemen’s Beef 

Board & National Cattlemen’s Beef Association entitled “Beef Market at a Glance”.  The 

report states that in 2010, 4.6 billion pounds of fresh beef were sold at retail,128 while 7.9 

                                                 
126

  Congressional Research Service, “Country-of-Origin Labeling for Foods and the WTO Trade Dispute on 

Meat Labeling,” p. 6 (September 16, 2013) (Exhibit MEX-31).   

127
  Ibid., p. 6, footnote 15. 

128
  The cited source for this data is “Freshlook Data (IRI Scanner) Research.”  The FreshLook Marketing 

Group provides proprietary reports to the industry on marketing trends for perishable products, using scanner 
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billion pounds were sold to the foodservice sector.129  The 4.6 billion pounds sold at retail 

comprises 36.8 percent of the total of 12.5 billion pounds.  The data in this report is 

especially probative because it is specific to beef products. 

188. The report does not include a separate break-out for processed products sold at retail 

that are exempt from the Amended COOL Measure.  According to the United States, about 

10 percent of beef products sold at retail are processed products not subject to the labelling 

requirements.130  Reducing the amount sold at retail by that amount gives 4.14 billion pounds.   

189. As discussed above, the portion of beef products sold by retail establishments subject 

to the Amended COOL Measure is 75.5 percent, giving an adjusted figure of 3.13 billion 

pounds.  The share of covered beef products (muscle cuts and ground beef) sold at retail by 

covered retailers in 2010 therefore is approximately 25 percent (3.13 billion pounds divided 

into 12.5 billion pounds). 

4. 2013 National Cattlemen’s Beef Association Report 

190. A more recent and precise report by the National Cattlemen’s Beef Association 

indicates that 51 percent of boneless beef (by quantity, not value) was distributed through 

food service establishments and 49 percent through retail establishments.131  This percentage 

                                                                                                                                                        
data from Information Resources, Inc.  See http://www.freshlookmarketing.com/methods.htm (Exhibit MEX-

67).  Information Resources Inc. (IRI) is a company that purchases information collected by retail stores through 

their checkout scanner systems, processes the data, and sells proprietary reports.  FreshLook is a subsidiary of 

IRI See http://www.iriworldwide.com/About.aspx#1 (Exhibit MEX-68).  The data collection method is 

described in National Research Council of The National Academies, “Improving Data To Analyze Food and 

Nutrition Policies” (National Academies Press 2006), pp. 53-54 (Exhibit MEX-69): 

Scanner data come from two types of data collections: (1) point-of-sale (retail) collections, which use the 

universal product code (UPC) of products sold at retail checkout counters to identify products and 

quantities sold and their prices; and (2) household scanner panels, which are usually random samples of 

households in which household members are asked to scan in the UPC of the items they have purchased, 

using scanners provided to them …. 

ACNielsen (formerly, A.C. Nielsen Company) and Information Resources, Inc. (IRI), are the two major 

producers of these types of datasets. For point-of-sale data, ACNielsen and IRI purchase price and item 

data from the scanner systems of cooperating retail outlets (the ACNielsen data collection is called 

Scantrack Services; the IRI collection is called Custom Store Tracking). Supermarket scanner data do not 

include fruits and vegetables, some prepared foods, and other products that lack UPC codes. They also do 

not cover restaurants or other food outlets. 

Household scanner panel data are generated by randomly selected households, in which a household 

member scans in the household’s food purchases from all types of stores over a week’s time. As 

currently designed, these data provide limited demographic characteristics. Information collected on 

products with a UPC includes price, quantity, and promotional information. For items that lack a UPC, 

such as meat and fresh produce, participants are asked to identify the type of item and its weight. Both 

ACNielsen and IRI conduct these types of panel surveys for nationally representative samples of more 

than 61,500 and 50,000 households, respectively (the ACNielsen data collection is called the 

HOMESCAN Consumer Panel; the IRI collection is called the Combined Outlet Consumer Panel).  

129
  The cited source for this data is Technomic, a market research company that provides proprietary reports 

to the industry.  See https://www.technomic.com (Exhibit MEX-70). 

130
  United States’ First Written Submission, footnote 189. 

131
  Beef Issues Quarterly (Summer 2013 Vol. 4 No. 3), “When people eat beef, how much do they eat?”, 

publication of National Cattlemen’s Beef Association, available at http://www.beefissuesquarterly.com/ 

whenpeopleeatbeef.aspx (Exhibit MEX-71). 

http://www.freshlookmarketing.com/methods.htm
https://www.technomic.com/
http://www.beefissuesquarterly.com/whenpeopleeatbeef.aspx
http://www.beefissuesquarterly.com/whenpeopleeatbeef.aspx
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share of distribution is based on a 2011 “checkoff study” of beef production and 

consumption.132  To determine the quantity of beef distributed through U.S. channels in 2012, 

the analysis started with the carcass weight equivalent of production in 2012, net of imports 

and exports.  The following steps were then applied: 

 Production based on total carcass weight was 25.777 billion pounds. 

 The “boneless equivalent” was calculated based on a factor of 0.67 of the 

carcass weight, or 17,271,126,000 pounds.133 

 Another 2.68 percent was subtracted for loss as beef moved in the channels of 

distribution, leaving 16,808,259,823 pounds.134 

 The 49 percent sold through retail was therefore 8,236,047,313, while the 51 

percent sold through food service was 8,572,212,510 pounds. 

191. The amount sold at retail must then be reduced by the portion of beef products not 

covered by the Amended COOL Measure, which according to the United States is about 10 

percent of the beef products sold at retail.135  This adjustment means that approximately 44 

percent (90 percent of 49 percent) of total sales of beef are of covered beef products (muscle 

cuts and ground beef) at retail. 

192. Applying the estimate discussed above for the share represented by covered retail 

establishments of 75.5 percent, the portion of beef product consumption covered by the 

Amended COOL Measure is approximately 33 percent (75.5 percent of 44 percent), which is 

6,219,056,134 pounds.   

5. Limited Implementation 

193. Mexico has submitted substantial evidence that many retailers have not implemented 

the points-of-production labelling requirements, and that some retailers hide or obscure the 

information so that a normal consumer would not see it.136  Accordingly, the percentage of 

coverage of the Amended COOL Measure as calculated above is only theoretical; the actual 

percentage of beef products displaying labels as purportedly required by the Amended COOL 

Measure is much lower. 

194. No precise information is available on the level of non-compliance or evasive 

practices, but in light of the fact that labels submitted by Mexico are from major retail chains, 

                                                 
132

  "[C]heck-off" programs … operate under promotion and research orders or agreements issued by the 

Secretary of Agriculture and are financed by industry-established assessments.”  USDA, Reseach and Promotion 

Programs, available at http://www.ams.usda.gov/AMSv1.0/lsmarketingprograms (Exhibit MEX-72). 

133
  A USDA publication states the factor used to convert pounds of carcass weight to boneless is 0.667.  

USDA, “Weights, Measures, and Conversion Factors for Agricultural Commodities and Their Products” 

(excerpt), Agriculture Handbook No. 697(June 1992), p. 18 (Exhibit MEX-73). 

134
  0.677 plus 0.268 is approximately 70 percent, which is the “disappearance factor” cited by the United 

States.  United States’ Second Written Submission, footnote 111. 

135
  United States' First Written Submission, footnote 189. 

136
  See, e.g., Exhibits MEX-15-A, 15-B, 15-C, 48, 49, 50, 51, 53 (ground beef label), 57, 58 and 59.  

http://www.ams.usda.gov/AMSv1.0/lsmarketingprograms
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Mexico submits that it would appropriate to reduce the projected coverage of the Amended 

COOL Measure as calculated above by at least 30 to 40 percent. 

B. Share of Beef Products Subject to Points-of-Production Labelling 

Requirements 

195. This Article 21.5 proceeding concerns the point-of-production labelling requirements 

(including the prohibition of commingling) for muscle cuts of beef.  It is therefore relevant to 

determine what portion of sales of beef products are muscle cuts and not ground beef, which 

is subject to different, more liberal rules. 

196. In this regard, Mexico has cited a report entitled “Average Annual Per Capita 

Consumption Beef Cuts and Ground Beef,” published by the National Cattlemen’s Beef 

Association.137  USDA relied on the same document in its explanation of the 2013 Final 

Rule.138  For the latest year covered by that report, 2006, the share of consumption of ground 

beef (by retail weight) is shown as 42 percent, while the share of muscle cuts is 58 percent. 

197. More recent and precise information is now available from data published by the 

National Cattlemen's Beef Association through its Beef Retail Marketing website.  

Information for the year 2013 indicates that, in pounds, sales of ground beef were 2,414 

million pounds, sales of muscle cuts were 2,334.7 million pounds, and sales of “other” were 

188.9 million pounds.139  Even if all of the “other” category were to be attributed to covered 

beef products (a generous assumption), the share of beef products represented by muscle cuts 

would, at most, be 51 percent. 

198. A recent edition of the newsletter Beef Issues Quarterly, also published by the 

National Cattlemen’s Beef Association, states as follows: 

Retail scanner data provide the percentage split between whole muscle and 

ground beef at retail and the Technomic Foodservice Volumetric study 

                                                 
137

  Exhibit MEX-32. 

138
  2013 Final Rule, p. 31381, footnote 10 (Exhibit MEX-3). 

139
  Exhibit MEX-74, available at http://beefretail.org/totalbeefcategorybreakdown.aspx.  The data is stated to 

come from FreshLook Marketing, the organization explained above.  The website provides the following 

additional explanation:  

Use these monthly reports to stay on top of meat industry trends and benchmark your 

meat department’s performance. This data gives you the most accurate view of 

consumer demand and prices since it’s based solely on scanner data, meaning the 

actual prices consumers are paying at the point-of-sale at stores across the U.S. 

*   *   * 

****Beginning April 2013, the Top Line Sales and Featuring Report includes updates 

to the source of retail scanner data being reported. In addition to traditional grocery 

stores, the data set now includes select supercenters and club stores. There has also 

been a shift in dates to better align the reporting periods with month end. Past reports 

are all updated as well.**** 

See http://www.beefretail.org/monthlysalesandfeaturingsummaryreports.aspx (Exhibit MEX-75).  Accordingly, 

the data does not purport to include all sales of beef products made by all U.S. retailers.  But because it includes 

both traditional grocery store chains and supercenters/club stores, it is focused on data from the larger stores that 

are in fact covered by the Amended COOL Measure. 

http://beefretail.org/totalbeefcategorybreakdown.aspx
http://www.beefretail.org/monthlysalesandfeaturingsummaryreports.aspx
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provides the same percentage split at foodservice. The analysis shows that 

whole muscle cuts account for 49 percent of retail beef and ground beef 

accounts for 51 percent. On the foodservice side, the split is 36 percent for 

whole muscle cuts and 64 percent for ground beef.140 

199. In Mexico’s view, the more recent data supports the conclusion that muscle cuts 

represent about 50 percent of the covered beef products sold at retail. 

200. The information discussed above indicates that the Amended COOL Measure, as a 

whole, applies to a share of beef consumption that is in the range of 25 percent (based on the 

2010 Cattlemen’s Beef Board and National Cattlemen’s Beef Association report with 

adjustments); 30 percent (according to the Congressional Research Service); 33 percent 

(based on the 2013 National Cattlemen’s Beef Association Report with adjustments); and 35 

percent (based on the U.S. methodology with corrections). 

201. Accordingly, the points-of-production labelling requirements for muscle cuts apply to 

a range of 12.5 percent of total beef consumption (50 percent of 25 percent equals 12.5 

percent) to 17.5 percent (50 percent of 35 percent is 17.5 percent).  These figures in fact are 

likely exaggerated because the level of implementation is significantly limited.   

202. Moreover, in relation to the total amount of beef produced in the United States, the 

figure is lower, in particular because 10 percent of U.S. beef production is exported and 

therefore is not sold in retail stores or food service establishments.   

i.  (all parties) Please clarify whether the share of beef/pork products subject to 

the amended COOL measure in the US beef/pork supply is equivalent to the 

share of beef/pork products subject to the amended COOL measure in US 

beef/pork consumption. In other words: is US beef/pork supply the same as US 

beef/pork consumption?  

203. As discussed previously, the United States exports about 10 percent of its production 

of beef products.141  There is therefore a difference between total production and total 

consumption. 

204. Fresh beef products of course have a limited life span, and cannot be held in inventory 

for an extended period.  Accordingly, production and consumption of such products 

otherwise generally should be similar.142 

205. In any event, as also explained above, information on the share of beef products 

subject to the Amended COOL Measure is based on sales for consumption, not on 

production.  As previously explained, processors of cattle (cow-calf producers, 

backgrounders, and feedlots) do not know the intended ultimate use of the cattle while they 

                                                 
140

  Beef Issues Quarterly (Summer 2013 Vol. 4 No. 3), supra (Exhibit MEX-71). 

141
  Mexico’s First Written Submission, para. 46.  

142
  It is possible that beef products that are frozen could be stored in inventory for some period, resulting in 

some difference between annual production and annual consumption of such products.  Frozen beef products 

cannot be stored indefinitely, however, so Mexico believes any differences arising from that factor would be 

minimal. 
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are handling them, and accordingly all imported cattle are subject to the segregation 

requirement created by the Amended COOL Measure. 

ii.  (all parties) What is the rationale for using carcass weight, instead of retail 

weight, to determine the share of beef/pork products subject to the 

requirements of the amended COOL measure in total US beef/pork 

consumption? 

206. To Mexico’s knowledge, carcass weight is not being used to determine the share of 

products subject to the Amended COOL Measure.  In one of the calculations discussed 

above, carcass weights were converted to boneless weight to estimate the actual amounts of 

beef products sold at retail and in food service establishments, using percentage shares 

determined by sampling of other data.  

iii.  (all parties) Please elaborate on any overlap between the three main 

exemptions under the amended COOL measure, and any implications for 

calculating the shares of exempted products. 

207. Mexico does not see any overlap among the exemptions in the manner in which the 

shares of exempted products have been calculated.  Mexico’s calculations avoid overlap by 

not applying the processed foods exemption to the portion of beef sold in food service 

establishments, but rather only to sales made by retailers. 

v.  (all parties) Please indicate which label(s) are expected to be the most 

common (by order of ranking) under the amended COOL measure. Have you 

observed or do you foresee any changes in the distribution among the types of 

labels after the full implementation of the amended COOL measure? Are the 

figures related to the distribution of type of labels prior to the amendments of 

the COOL measure relevant to infer the potential change in the distribution of 

the types of labels under the amended COOL measure? 

208. The label “born, raised and harvested in US” or “brn, raisd, hrvst in US” is clearly the 

most common among retailers that have implemented the requirements of the Amended 

COOL Measure.  Information is not available on the relative ranking of “born in Mexico, 

raised and harvested in US” and “born and raised in Canada, harvested in US.”  To Mexico’s 

knowledge, no retailer is using the word “slaughtered” on their labels. 

209. Among retailers that are still applying the labelling requirements of the original 

COOL Measure, “product of US” remains the most common. 

B.  (all parties) What was the number or share of operators commingling prior to the 

amended COOL entered into force? Have you observed or do you foresee any changes 

in commingling after the full implementation of the amended COOL measure? 

210. The Amended COOL Measure prohibits commingling that was taking place 

previously, so of course it is changing industry practices. 

211. There are no official reported statistics on precisely how many operators were 

commingling prior to the COOL Measure and Amended COOL Measure.  Mexico submitted 

affidavits from the Mexican cattle industry testifying that U.S. processors continue to require 

special advance notice of deliveries of Mexican cattle, and the number of processing plants 
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that will accept Mexican cattle for processing remains restricted.
143

  Mexico also submitted 

evidence of the impact of the Amended COOL Measure.  Tyson Foods, one of the largest 

U.S. processors, announced in October 2013 that it would no longer use Canadian cattle.144   

212. In addition, Mexico submitted evidence that other U.S. industry participants also 

believe that the Amended COOL Measure will reduce demand for Mexican cattle.  For 

example, a group of regional meat processing companies jointly submitted a letter to USDA 

in April 2013 commenting on the proposed regulations that stated: 

It is clear the cost of processing multiple categories of cattle would be 

prohibitive and unsustainable.  Inevitably the plant would have to process only 

one category of cattle. This is an outcome that the supporters of COOL would 

welcome presuming that the plant would process 100% US cattle; thereby 

increasing demand and prices for US [cattle].145 

213. The National Grocers Association (NGA) also submitted comments.  The NGA 

highlighted that in many cases its member groceries label muscle cuts in their stores.  The 

NGA provided several examples from its members of the expected effect of the Amended 

COOL Measure: 

Another retailer reports that none of his scales have the ability to print that 

much information. With our volume we could not use stickers. We would have 

to upgrade 11 wrapping machines with scales and printers that could handle 

that much additional information.…  If the proposed rule becomes final we 

will go to a Product of U.S. program that would only source product that 

was “Born, Raised and Slaughtered in the United States” and discontinue 

handling the other current products. (emphasis in original) 

*     *     * 

Another retailer confirms the operational problems the proposal poses. A 

representative from the scale companies would have to touch every scale (1-4 

scales per store) to ensure that the correct label format is loaded. The 

challenge would be managing the various products from the various suppliers 

to ensure that the correct labeling was applied to each retail cut. The proposed 

labeling will force retailers to narrow their source of supply.  [Emphasis in 

original] 

*     *     * 

The above examples illustrate not only the costs and burdens imposed upon 

retailers and wholesalers, but confirm that retailers who currently purchase 

muscle cut products that are from multiple countries intend to stop if the 

proposed rule goes into effect.146 

                                                 
143

  Mexico’s First Written Submission, para. 97. 

144
  Exhibit MEX-56. 

145
  Letter to USDA from Agri Beef Co., Central Valley Meat Co., Preferred Beef Group, Walt’s Wholesale 

Meats, Inc, Schenk Packing Co., Inc., Harris Ranch Beef Company, Dallas City Packing, Inc., Caviness Beef 

Packers, Ltd., and Sam Kane Beef Processors, Inc. (April 11, 2013 (Exhibit MEX-24). 

146
  Letter from NGA to USDA (April 11, 2013), p. 6 (Exhibit MEX-25). 
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214. The Food Marketing Institute (FMI), which has as members 1,250 food retail and 

wholesale member companies, stated as follows: 

FMI polled its members and many of them indicated that the Proposed Rule, if 

implemented, would cause them to stop sourcing more meat and poultry 

muscle cuts of non-U.S. origin due to the increased regulatory burden.147 

215. A feedlot company headquartered in Quemado, Texas, submitted testimony in the 

U.S. court case as follows: 

5. My packer customer (whom I historically send 90 percent or more of my 

fed cattle to) has told me that some of their retail customers have stated that 

starting this fall they will no longer accept beef from cattle of Mexican origin 

because of the May 2013 rule.148 

216. A Mexican cattle producer located in Guerrero, Tamaulipas, Mexico, testified as 

follows: 

7. As a result of the COOL rule published in May 2013, we are already 

experiencing difficulty in selling cattle to stockyards and feedlots in the 

United States, as the cattle will not be ready for slaughter until the middle part 

of 2014.149 

217. Mexico’s evidence clearly establishes that the Amended COOL Measure has created 

further disincentives from using Mexican cattle to produce beef products in the United States. 

 

K.  (all parties) Please explain whether Dr. Sumner's findings in Exhibit CDA-126 can 

be used to infer the magnitude of compliance costs required for a non-discriminatory 

alternative measure to cause trade effects equivalent to those of the original COOL 

measure. 

218. Yes. That is the purpose of Exhibit CDA-126.  

 

L.  (all parties) In the context of Exhibit CDA-126, to what extent does the concept of 

"lost export revenue" capture trade restrictiveness? 

219. It is a measurement of the magnitude of the trade restrictiveness. However, it 

understates the actual trade restrictiveness because, while it examines price discounts and lost 

sales volumes, it omits the “suppression” of prices and sales volumes (i.e., prices and sales 

volumes would be higher “but for” the Amended COOL Measure). A measure that denies 

competitive opportunities to increase the prices and sales volumes of imports is a trade 

restriction. 

                                                 
147

  Letter from FMI to USDA (April 11, 2013), p. 11 (Exhibit MEX-26). 

148
  Declaration of Runnells Peters Feedyard LLC in Support of Plaintiffs’ Partial Opposition to Proposed 

Defendant-Intervenors’ Motion to Intervene, Case 1:13-cv-01033-KBJ (August 16, 2013), p. 2 (Exhibit MEX-

27). 

149  Declaration of Rolando Pena Hinojosa In Support of Plaintiffs’ Motion for a Preliminary Injunction, 

Case 1:13-cv-01033-KBJ (August 15, 2013), p. 3 (Exhibit MEX-28). 
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M.  (all parties) What are the reasons for exporting livestock to the United States? For 

instance, to what extent do they relate to the respective efficiency or capacity in Canada, 

Mexico, and the United States of livestock production, slaughter operations, and/or 

meat processing? 

220. The cattle and beef industries of Mexico and the United States have been historically 

integrated and interrelated. Mexico produces and exports feeder cattle to the United States 

where it is raised in grasslands and feedlots and subsequently slaughtered.  The beef derived 

from this process is sold as a final product in the United States or exported to Mexico and 

other countries for final consumption.150 

221. This integration started many years ago when the Mexican cow-calf operators, 

particularly those from the Northern Mexican States started to look at the U.S. market as a 

potential source of clients for their feeder cattle. 

222. The Mexican cow-calf operators, with the help and coordination of the different 

regional associations, initiated a process to obtain the required certifications from the U.S. 

Government, in order to be able to export their cattle to the United States.  This process 

represented a substantial investment for the Mexican industry.  It cost the industry 

considerable time and resources to obtain and retain the required certifications, and to comply 

with inspections carried out by the U.S. Government.151 

223. When the Mexican cow-calf operators were able to export their cattle to the United 

States, U.S. ranchers, especially those from the Southern and Western Region of the United 

States, were offered another source of supply for quality feeder cattle that could help them 

complete their stocks of cattle in the grassland and feedlots.  Some of them built long 

standing buyer-seller relationships with the Mexican cow-calf operators or their brokers.  

Then, some of the Mexican cow-calf operators shifted part or the entirety of their business 

into the production of feeder cattle for export to the United States.152 

224. Thus, Mexico exploited its comparative advantage in the production of feeder cattle, 

and the United States exploited its comparative advantage in the feeding of cattle and 

                                                 

150
  “In recent years, about one million head of cattle per year have entered the United States from Mexico 

through ten ports of entry in Arizona, New Mexico, and Texas. The imported cattle tend to weigh 300-500 

pounds and are destined for pasture, backgrounding, finishing, and slaughter within the United States. The cattle 

primarily originate in the northern Mexican states and are mostly English or mixed English Breeds, with some 

Brahma and English crosses.”  R. Skaggs, R Acuña, L. Allen Torell, L. Southard Live Cattle Exports from 

Mexico into the United States: Where Do the Cattle Come From and Where Do They Go, Choices (1
st
 Quarter 

2004), p. 25 (Exhibit MEX-76 (Exhibit MEX- 34 in original proceeding)).    

151
  For example: “To help ensure that sanitary requirements are met, Mexican cattle rancher associations 

own and operate inspection facilities at each port of entry along the U.S. border. Each facility is staffed by 

inspector employed by USDA’s Animal and Plant Health Inspection Service (APHIS), which collects user fees 

for its inspections from cattle brokers –who in turn change the fee to Mexican cattle producers.” W. Hahn, M. 

Haley, D. Leuck, J. Miller, J. Perry, F. Taha, S. Zahniser, Market Integration of the North American Animal 

Products Complex, Electronic Outlook Report from The Economic Research Service (USDA May 2005), p. 8 

(Exhibit MEX-77 (Exhibit MEX-35 in original proceeding)).  

152
  “Northern Mexico’s producers traditionally focused and continue to focus on supplying beef calves to the 

U.S. market.” W. Hahn, et.al., supra, p. 4 (Exhibit MEX-77). 
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production of beef.  The cattle and beef industries of Mexico and the United States became 

integrated and interrelated.  

_______________ 
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Figure 1: Data on Cattle/Hogs Livestock and Beef/Pork
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Table A-1: Data on the US Cattle and Beef Market 
 

 

 

Amounts and shares; Units of measure; Year of reference; Data sources 

 

ALL FIGURES ARE FOR 2012 UNLESS OTHERWISE INDICATED 

 

US export to Canada of cattle livestock born or born and 

raised in the USA 

60,492 head;  USDA, Meat and livestock annual cumulative year-to-date U.S. trade, available at http://www.ers.usda.gov/data-products/livestock-meat-

international-trade-data.aspx#26019 (Exhibit MEX-78) 

US export to Mexico of cattle livestock born or born and 

raised in the USA 

5,848 head; USDA, Cattle: Monthly US Trade, available at 

http://www.ers.usda.gov/datafiles/Livestock__Meat_International_Trade_Data/Monthly_US_Livestock_and_Meat_Trade_by_Country/Cattle_Monthly.xls 

(Exhibit MEX-79) 

US export to the rest of the world of cattle livestock born 

or born and raised in the USA 

125,050 head;  USDA, Cattle: Monthly US Trade, available at 
http://www.ers.usda.gov/datafiles/Livestock__Meat_International_Trade_Data/Monthly_US_Livestock_and_Meat_Trade_by_Country/Cattle_Monthly.xls 

(Exhibit MEX-79)  

Import from Canada to the USA of cattle livestock born or 

born and raised in Canada 

814,599 head; USDA, Meat and livestock annual cumulative year-to-date U.S. trade, available at http://www.ers.usda.gov/data-products/livestock-meat-

international-trade-data.aspx#26019 (Exhibit MEX-78) 

Import from Mexico to the USA of cattle livestock born or 

born and raised in Mexico 

1,468,903 head; USDA, Meat and livestock annual cumulative year-to-date U.S. trade, available at http://www.ers.usda.gov/data-products/livestock-meat-
international-trade-data.aspx#26019 (Exhibit MEX-78) 

Import from the rest of the world to the USA of cattle 

livestock born or born and raised in the rest of the world 

0 head; USDA, Meat and livestock annual cumulative year-to-date U.S. trade, available at http://www.ers.usda.gov/data-products/livestock-meat-

international-trade-data.aspx#26019 (Exhibit MEX-78) 

US production of cattle livestock born and raised in the 

USA and not exported 

Because cattle live for more than one year, the total US inventory of cattle is not comparable to annual imports and exports of cattle.  US slaughter of cattle 

in 2012, minus imports, provides a figure for cattle born and raised in the US, not exported, and slaughtered during one year.  For 2012, a total of 33.072 
million head were slaughtered; subtracting imports of cattle during that year (assuming all were slaughtered) gives a total of 30.788 million head.  USDA 

statistics available at http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx (Exhibit MEX-80). 

 

Total cows and heifers that calved during 2012 was 38.5 million head, of which 9.2 million were milk cows.  USDA, Cattle Report released February 1, 

2013, available at http://usda.mannlib.cornell.edu/MannUsda/viewDocumentInfo.do?documentID=1017 (Exhibit MEX-81). 

 

Total supply of cattle livestock in the USA 
Cattle and Calf Inventory 89.3 million head; available at http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx (Exhibit 
MEX-80). 

US export to Canada of beef from cattle livestock 

slaughtered in the USA 

US$1,188 million; 467 million pounds carcass weight; available at http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx 
(Exhibit MEX-80) 

US export to Mexico of beef from cattle livestock 

slaughtered in the USA 

US$647 million; 352 million pounds carcass weight; available at http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx 

(Exhibit MEX-80) 

US export to the rest of the world of beef from cattle 

livestock slaughtered in the USA 

US$3,279 million; 1,636 million pounds carcass weight; (calculated by subtracting share of exports to Mexico and Canada from total exports); available at 

http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx (Exhibit MEX-80). 

http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/datafiles/Livestock__Meat_International_Trade_Data/Monthly_US_Livestock_and_Meat_Trade_by_Country/Cattle_Monthly.xls
http://www.ers.usda.gov/datafiles/Livestock__Meat_International_Trade_Data/Monthly_US_Livestock_and_Meat_Trade_by_Country/Cattle_Monthly.xls
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://usda.mannlib.cornell.edu/MannUsda/viewDocumentInfo.do?documentID=1017
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Table A-1: Data on the US Cattle and Beef Market 
 

 

 

Amounts and shares; Units of measure; Year of reference; Data sources 

 

ALL FIGURES ARE FOR 2012 UNLESS OTHERWISE INDICATED 

 

Import from Canada to the USA of beef from cattle 

livestock slaughtered in Canada  

537,499 million pounds carcass weight;  USDA, Meat and livestock annual cumulative year-to-date U.S. trade, available at http://www.ers.usda.gov/data-

products/livestock-meat-international-trade-data.aspx#26019 (Exhibit MEX-78) 

Import from Mexico to the USA of beef from cattle 

livestock slaughtered in Mexico 

242,289 million pounds carcass weight;  USDA, Meat and livestock annual cumulative year-to-date U.S. trade, available at http://www.ers.usda.gov/data-

products/livestock-meat-international-trade-data.aspx#26019 (Exhibit MEX-78) 

Import from the rest of the world to the USA of beef from 

cattle livestock slaughtered in the rest of the world 

1,439,938 million pounds carcass weight, USDA, Meat and livestock annual cumulative year-to-date U.S. trade, available at http://www.ers.usda.gov/data-

products/livestock-meat-international-trade-data.aspx#26019 (Exhibit MEX-78) 

US production of beef from cattle livestock slaughtered in 

the USA and not exported 

Total US production of 25.91 billion pounds carcass weight minus total exports of  2.455 billion pounds carcass weight equals 23.455 billion pounds 
carcass weight; 2012; USDA data available at http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx (Exhibit MEX-80) 

Total US beef supply 

Total US production (25.91 billion pounds carcass weight) plus total imports (2.219 billion pounds carcass weight) minus total exports (2.455 billion 

pounds carcass weight) = 25.674 billion pounds carcass weight.  USDA data available at http://www.ers.usda.gov/topics/animal-products/cattle-

beef/statistics-information.aspx (Exhibit MEX-80)  

US beef consumption exempted from amended COOL: 

processed food 

CALCULATION METHODOLOGIES FOR THE ALTERNATIVE APPROACHES ARE 

EXPLAINED IN RESPONSE TO QUESTION A ABOVE 

 
1.  Based on U.S. methodology with corrections:  10 percent of retail sales  

2.  Congressional Research Service:  no specific figures – 70 percent for all exemptions 

3.  Based on 2010 Cattlemen’s Beef Board & National Cattlemen’s Beef Association Report with adjustments:  0.46 billion pounds (10 percent of total 
retail), of which 0.3473 billion pounds (75.5 percent)  were sold by covered retailers and 0.1127 billion pounds were sold by non-covered retailers 

4.  Based on 2013 National Cattlemen’s Beef Association Report with adjustments:  823,604,731 pounds (10 percent of total retail), of which 621,821,571 

pounds  (75.5 percent) were sold by covered retailers and 201,783,159 was sold by non-covered retailers 

US beef consumption exempted from amended COOL: 

retailers  who purchase < $230,000 of fruits and vegetables 

2.  Based on U.S. methodology with corrections:  24.5 percent of sales at retail 
2.  Congressional Research Service:  no specific figures - 70 percent for all exemptions 

3.  Based on 2010 Cattlemen’s Beef Board & National Cattlemen’s Beef Association Report with adjustments:  24.5 percent of 4.14 billion pounds 

(covered beef sold at retail) = 1.0143 billion pounds 
4.  Based on 2013 National Cattlemen’s Beef Association Report with adjustments:  24.5 percent of 7,412,442,582 (covered beef sold at retail) = 

1,816,048,433 pounds 

US beef consumption exempted from amended COOL: 

food service 

1.  Based on U.S. methodology with corrections:  52 percent   

2.  Based on Congressional Research Service:  no specific figures - 70 percent for all exemptions 
3.  Based on 2010 Cattlemen’s Beef Board & National Cattlemen’s Beef Association Report with adjustments: 7.9 billion pounds 

4.  Based on 2013 National Cattlemen’s Beef Association Report with adjustments:  8,572,212,510 pounds (51 percent of total beef) 

US beef consumption subject to amended COOL 

1.  Based on U.S. methodology with corrections:  35 percent   

2.  Based on Congressional Research Service:  30 percent 
3.  Based on 2010 Cattlemen’s Beef Board & National Cattlemen’s Beef Association Report with adjustments: 25 percent – 3.13 billion pounds 

4.  Based on 2013 National Cattlemen’s Beef Association Report with adjustments:  33 percent - 6,219,056,134 pounds  

http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/data-products/livestock-meat-international-trade-data.aspx#26019
http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx
http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx
http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx
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Table A-1: Data on the US Cattle and Beef Market 
 

 

 

Amounts and shares; Units of measure; Year of reference; Data sources 

 

ALL FIGURES ARE FOR 2012 UNLESS OTHERWISE INDICATED 

 

Total US beef consumption 

3.  Based on 2010 Cattlemen’s Beef Board & National Cattlemen’s Beef Association Report with adjustments: 12.5 billion pounds  

4.  Based on 2013 National Cattlemen’s Beef Association Report with adjustments: 16,808,259,823 pounds 

 
Based on carcass weight total consumption:  25.8 billion pounds; USDA data available at http://www.ers.usda.gov/topics/animal-products/cattle-

beef/statistics-information.aspx (Exhibit MEX-80) 

US ground beef consumption subject to amended COOL 
50 percent; sources:  Beef Retail Marketing, available at http://beefretail.org/totalbeefcategorybreakdown.aspx (Exhibit MEX-74) and Beef Issues 

Quarterly (Summer 2013 Vol. 4 No. 3) (Exhibit MEX-71).  See explanation in response to Question A above. 

US muscle cuts of beef consumption subject to amended 

COOL 

50 percent; sources:  Beef Retail Marketing, available at http://beefretail.org/totalbeefcategorybreakdown.aspx (Exhibit MEX-74) and Beef Issues 
Quarterly (Summer 2013 Vol. 4 No. 3) (Exhibit MEX-71).  See explanation in response to Question A above. 

Total US beef consumption subject to amended COOL Same as response to “US beef consumption subject to amended COOL” 

US muscle cuts of beef consumption subject to Label A 

mentioning "born, raised and slaughtered in the USA" 
No reported information available 

US muscle cuts of beef consumption subject to Label B 

mentioning "born in X, raised and slaughtered in the 

USA" 

No reported information available 

US muscle cuts of beef consumption subject to Label C 

mentioning "born and raised in X and slaughtered in the 

USA" 

No reported information available 

US muscle cuts of beef consumption subject to Label D 

mentioning "Product of X" (imported from X) 
No reported information available 

Total US muscle cuts of beef consumption subject to 

amended COOL measure 

1.  Based on U.S. methodology with corrections:  50 percent of 35 percent = 17.5 percent    

2.  Based on Congressional Research Service:  50 percent of 30 percent = 15 percent 

3.  Based on 2010 Cattlemen’s Beef Board & National Cattlemen’s Beef Association Report with adjustments: 50 percent of 25 percent = 12.5 percent 
4.  Based on 2013 National Cattlemen’s Beef Association Report with adjustments:  50 percent of 33 percent = 16.5 percent 

http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx
http://www.ers.usda.gov/topics/animal-products/cattle-beef/statistics-information.aspx
http://beefretail.org/totalbeefcategorybreakdown.aspx
http://beefretail.org/totalbeefcategorybreakdown.aspx
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http://www.aphis.usda.gov/traceability/downloads/rule_movement_general.pdf
http://www.aphis.usda.gov/traceability/downloads/ADT_standards.pdf
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MEX-85 http://www.aphis.usda.gov/wps/portal/aphis/ourfocus/animalhealth?1dmy& 

urile=wcm%3apath%3a%2FAPHIS_Content_Library%2FSA_Our_Focus%2FSA_Animal_Health

%2FSA_Traceability 

MEX-86 Proposed Rule- Traceability for livestock moving interstate,  Summary of Economic Analysis, 

available at http://www.aphis.usda.gov/newsroom/2011/08/pdf/ 

Traceability%20Summary%20of%20Economic%20Analysis.pdf 

MEX-87 Application of CDA-126 to Mexico 

http://www.aphis.usda.gov/wps/portal/aphis/ourfocus/animalhealth?1dmy&urile=wcm%3apath%3a%2FAPHIS_Content_Library%2FSA_Our_Focus%2FSA_Animal_Health%2FSA_Traceability
http://www.aphis.usda.gov/wps/portal/aphis/ourfocus/animalhealth?1dmy&urile=wcm%3apath%3a%2FAPHIS_Content_Library%2FSA_Our_Focus%2FSA_Animal_Health%2FSA_Traceability
http://www.aphis.usda.gov/wps/portal/aphis/ourfocus/animalhealth?1dmy&urile=wcm%3apath%3a%2FAPHIS_Content_Library%2FSA_Our_Focus%2FSA_Animal_Health%2FSA_Traceability
http://www.aphis.usda.gov/newsroom/2011/08/pdf/Traceability%20Summary%20of%20Economic%20Analysis.pdf
http://www.aphis.usda.gov/newsroom/2011/08/pdf/Traceability%20Summary%20of%20Economic%20Analysis.pdf

