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I. INTRODUCTION 

Mr. Chairman, members of the Panel: 

1. On behalf of the Mexican delegation, it is again our privilege to appear before you today 

to present the views of Mexico concerning this dispute.  We would like to reiterate our 

appreciation for your service on this panel, and also would like to thank the Secretariat staff and 

interpreters in preparing for this second substantive meeting.  

2. Mexico believes that this dispute can fairly be viewed to have special importance.  It 

represents a crucial step in resolving a trade irritant between Mexico and the United States that 

goes back more than 20 years.   It is a dispute that, in the past, attracted enormous public 

attention because it occurs at the intersection of trade rules and concerns about the environment.  

Despite everything that has happened in the last 20 years, and all the lessons learned, the United 

States continues to pursue essentially the same unilateral policies put in place in 1990.   

Moreover, for reasons that Mexico will elaborate, reaching the proper result matters for more 

than just the parties involved; this dispute has great systemic importance for the WTO, especially 

given the profound potential implications of some of the arguments the United States is making 

in response to some of Mexico’s claims. 

3. As we have mentioned in previous submissions, this dispute concerns U.S. measures that 

unilaterally impose conditions related to fishing methods in order for tuna products to be labeled 

“dolphin safe” and thereby enable those products to access major distribution channels in the 

U.S. market.  The conditions imposed by the U.S. measures conflict with and undermine the 

Agreement on the International Dolphin Conservation Program (“AIDCP”), to which both 
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Mexico and the United States are parties and with which the Mexican fishing fleet fully 

complies. Notwithstanding Mexico’s compliance with this international agreement, the 

conditions imposed by the U.S. measures prohibit the use of a dolphin safe label on 96% of 

Mexican tuna production while permitting the label to be used on like tuna products from other 

countries including the United States.  In other words, because of these U.S. measures, 96% of 

Mexican tuna products are effectively denied access to the U.S. market. 

4. In addition to protecting dolphins, the AIDCP also protects tuna stocks and the overall 

ecosystem of the Eastern Tropical Pacific (ETP); in contrast the measures imposed by the United 

States do not.  These broader environmental objectives of the AIDCP are undermined by U.S. 

measures that are intended to unilaterally and extraterritorially pressure the Mexican tuna fleet to 

change where it fishes for tuna and/or to change its fishing method to environmentally 

unsustainable alternative methods.  Moreover, the changes the United States seek would threaten 

the economic viability of the Mexican fishing fleet, which is an important part of Mexico’s 

economy, particularly in light of Mexico’s status as developing country member. 

5. As we have reviewed, between 1990 and 1997 the dolphin mortality situation in the ETP 

produced a powerful, concerted response by the tuna fishing nations of the ETP.  Working 

through the Inter-American Tropical Tuna Commission (IATTC), the member nations reached 

the La Jolla agreement of 1992, the Panama Declaration of 1995, and the AIDCP in 1997, a 

binding agreement negotiated between the fourteen member nations of the IATTC.   
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6. The multilateral response worked.  Thanks to the most rigorous fishing regime in the 

world, dolphin mortality was reduced by over 99%.  Those results have been maintained every 

year, in large part because of the efforts of the Mexican tuna fleet.   

7. The AIDCP focused on two objectives: first, dramatic reduction of dolphin mortalities 

through the most rigorous regime of tuna fishing in the world, and the protection of other living 

marine species and second, the reduction of bycatch recognizing the pernicious effects of 

alternative fishing methods, including FAD fishing. 

8. The United States was a full and leading partner in this international effort.  U.S. law, the 

IDCPA, adopted in 1997, carried forward those twin objectives.  The IDCPA committed the 

United States to the Panama Declaration, to the continued reduction of dolphin mortality through 

multilateral measures, to the protection of all living marine resources and the reduction of 

bycatch, and to allowing access to the U.S. market for countries that complied with the AIDCP. 

9. Unfortunately, despite the initial support of the United States, ultimately the U.S. federal 

courts prevented implementation of the U.S. commitment to change its labeling standard.  

Mexico continued to be denied the use of the dolphin safe label despite the remarkable success of 

the AIDCP. 

10. Now we have reached the end of 2010, more than 13 years after the adoption of the U.S. 

law to implement the AIDCP.  Dolphin mortality in the ETP remains at levels that scientists 

describe as statistically insignificant.  The Mexican tuna fleet continues its rigorous adherence to 

the successful AIDCP regime; the success of the AIDCP is held out as the model for 
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international fisheries management.  Meanwhile, the United States expresses concern about the 

overfishing of tuna stocks in other oceans, and the failures of regional fisheries management 

organizations (RFMOs) to prevent the depletion of the stocks.  In fact, the United States has 

supported time and area closures on FAD fishing in the Western Pacific (WCPFC) given the 

extremely high levels of bycatch and discard of juvenile tuna there. 

11. Despite everything that has happened in the last 20 years, and all the lessons learned in 

the ETP, the United States continues to pursue essentially the unilateral policies put in place in 

1990.  

12. In this statement, Mexico will focus primarily on responding to the issues raised in the 

Second Written Submission of the United States and responses to the Panel questions during the 

First Substantive Meeting.  We will not be addressing some of the issues raised by the United 

States where those issues have been addressed in detail in Mexico’s previous written 

submissions.  

13. Mexico has presented a prima facie case with respect to all of its claims.  Mexico has 

demonstrated that the U.S. measures are inconsistent with core provisions of the GATT, namely 

the non-discrimination obligations under GATT Articles I:1 and III:4. Moreover, the U.S. 

measures are a discriminatory technical regulation prohibited by Article 2.1. of the TBT 

Agreement, constitute an unnecessary obstacle to trade in violation of Article 2.2, and are 

inconsistent with Article 2.4. 
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14. I will begin by addressing Mexico’s discrimination claims under GATT Articles I and III.  

I will next turn to Mexico’s claims under the TBT Agreement, including the claims under 

Articles 2.1, 2.2 and 2.4. 

15. It is important to note that non-tariff measures such as the U.S. dolphin safe labeling 

requirements are particularly problematic for developing country Members.   

16. As explained in Mexico’s Second Written Submission, Mexico requests that the Panel 

rule on each of Mexico’s claims and avoid the exercise of judicial economy.  This is necessary to 

achieve a satisfactory resolution of the matters before the Panel in this dispute. 

II. THE U.S. MEASURES ARE INCONSISTENT WITH ARTICLE I:1 OF THE 
GATT 1994 

17. Mexico has presented a prima facie case that the U.S. measures are inconsistent with 

Article I:1 of the GATT 1994.  Mexico has demonstrated that tuna products from virtually all 

other countries, including the two largest exporters Thailand and the Philippines, are allowed to 

label their products dolphin safe; by contrast, Mexican tuna products are not.  Due to the U.S. 

measures, current imports of Mexican tuna products into the United States account for less than 

one percent of all U.S. imports of tuna products.1   

18. In its Second Written Submission, the United States raises several arguments regarding 

Mexico’s claim under Article I:1 of the GATT 1994, claiming that: (i) the findings of the 

unadopted GATT 1947 panel in US – Tuna Dolphin I apply to the facts of this dispute; (ii) 

                                                 
 
1  See Mexico’s Second Written Submission, paragraphs 36 and 37. Statistics on Mexican production of tuna 
products are contained in Exhibit MEX-102. 
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Mexico has incorrectly identified the advantage at issue; (iii) Mexico incorrectly interprets and 

applies the obligation in Article I:1; and (iv) the fact that a small amount of Mexican tuna 

products are imported into the United States means that there is no discrimination. 

19. Mexico responded in detail to these arguments in its Second Written Submission.2 

Among other things, Mexico has explained that the “advantage” in this dispute is the right to 

designate tuna products as dolphin safe.3  It has further explained that, as set out by the Panel in 

Canada – Autos, the obligation to accord "unconditionally" to third countries which are WTO 

Members an advantage which has been granted to any other country means that the extension of 

that advantage may not be made subject to conditions with respect to the situation or conduct of 

those countries.4 In this instance, the U.S. measures make the advantage subject to conditions 

with respect to the situation or conduct of Mexico (i.e., fishing methods for tuna) and thereby 

discriminate against tuna products from Mexico in favour of like tuna products from other 

countries. 

20. As Mexico has explained, the facts in this dispute are analogous to those in Belgium – 

Family Allowances, in which the panel condemned a measure which discriminated against 

imports depending on the type of family allowance system that was in place in the exporting 

country.  Similarly, in this dispute the U.S. measures discriminate against imports depending on 

the type of fishing method employed by the exporting country. 

                                                 
 
2  See Mexico’s Second Written Submission, paragraphs 138, 172-185, 189-190. 
3  Ibid., paragraphs 173-179.  
4  Ibid, paragraph 182. 
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21. With respect to the findings of the unadopted GATT 1947 panel in US – Tuna Dolphin I 

in which the panel found that there was no violation of Article I:1, that report is inapplicable to 

this dispute because the panel did not consider the fact that the DPCIA limited the meaning of 

“dolphin safe” to a single standard and that consumer choice was thereby restricted.  This is an 

important fact.  As is clearly demonstrated in the evidence before this panel, consumers and 

retailers will accept the international AIDCP dolphin safe standard and, by virtue of the U.S. 

measures, are prevented from purchasing tuna products which have a dolphin safe label meeting 

that standard.  This fact is central to the discrimination being challenged by Mexico. 

III. THE U.S. MEASURES ARE INCONSISTENT WITH ARTICLE III:4 OF THE 
GATT 1994 

22. Mexico has also presented a prima facie case that the U.S. measures are inconsistent with 

Article III:4 of the GATT 1994. 

23. In its Second Written Submission, the United States raised several arguments in response 

to Mexico’s claims under Article III:4.  Among other things, these arguments improperly attempt 

to transform the discrete facts of particular cases of less favourable treatment into supposed 

general requirements for all cases of less favourable treatment.  This is true especially of what 

the United States says about “origin neutrality,” about “singling out” imports, and about “almost 

all” imports being disadvantaged by a measure. 

24. Moreover, the arguments made by the United States regarding less favourable treatment 

raise profound systematic implications for the WTO trading system.  If embraced, these 

arguments would empty the concept of de facto discrimination of all meaning and undermine the 
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national treatment principle that is one of the fundamental cornerstones of the multilateral 

trading system. Fortunately, as I will further explain, these arguments are without any basis in 

WTO law. 

A. The U.S. Measures Have Modified the Conditions of Competition For 
Mexican Tuna Products 

25. I would like to start by summarizing the evidence that proves that the U.S. measures have 

modified the conditions of competition in the relevant market to the detriment of imported 

products. 

26. There can be no doubt that the U.S. measures have severely restricted the ability of 

Mexican tuna products to be sold in the United States.  Mexico has presented uncontradicted 

evidence that the principal U.S. distribution channels will not carry Mexican tuna products 

because they are prohibited by the U.S. measures from being labeled as dolphin safe.5  Thus, the 

U.S. measures modify the conditions of competition to the detriment of imported Mexican tuna 

products.  It is clear from WTO jurisprudence that access to distribution channels is a condition 

of competition.6  And as we have already noted, 96% of Mexico’s tuna production is, by the 

effect of these measures, denied access to the principal distribution channels in the U.S. market. 

27. The United States attempts to make the point that Mexico can sell dolphin safe tuna 

products in the United States.  To support its argument, the United States submitted a photograph 

                                                 
 
5  Confidential Exhibits MEX-58 and MEX-100.  
6  See for example, Korea – Beef (DS161, DS169) (access to sales outlets); China – Trading Rights and 
Distribution Services (DS363) (restrictions on who may distribute imported newspapers and periodicals and 
limitations on the type of sub-distributors available to imported books, newspapers and periodicals) and Canada- 
Wheat and Grain (DS276) (access to domestic grain elevators). 
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of a can of tuna with a brand called “Ocean’s Best”, which displays a dolphin safe label and 

states that the product was made in Mexico.7  But the United States does not explain where this 

can was obtained, in what year the photograph was taken, or whether or not there is evidence that 

such products were ever sold in a U.S. store.  Exhibit MEX-103 is from the website of the U.S. 

Department of Commerce, which shows a list of the brands that have been investigated under the 

U.S. government’s conformity assessment procedure for dolphin safe tuna products.  Brands that 

the United States has verified meet its conditions for dolphin safe are shown in bold type.  You 

will see that Ocean’s Best is not on the list, and since the list includes all brands in the market, 

this shows that it is not currently being sold in the United States.8   

28. The United States also presented a label from a Wal-Mart private label brand of tuna 

products known as “Great Value,” with the apparent intent of showing that non-dolphin safe tuna 

products can be sold in major grocery stores.9  However, the official U.S. Department of 

Commerce list of dolphin safe brands includes Great Value.10  Moreover, Wal-Mart advertises its 

Great Value brand on its website as dolphin safe.11  The product is made in Thailand, and under 

the U.S. rules that is sufficient to demonstrate compliance with the dolphin safe standard for tuna 

harvested outside the ETP.  Accordingly, contrary to the U.S. suggestion, the Great Value tuna 
                                                 
 
7  Exhibit US-72. 
8  Exhibit MEX-103. For the avoidance of any confusion, Mexico notes that the “El Mexicano” brand on the 
Commerce Department’s list is owned by a U.S. company based in California, and is not a Mexican brand. 
9  Exhibit US-73. 
10  Exhibit MEX-103. 
11  Wal-Mart web pages, available at http://www.walmart.com/ip/Great-Value-Chunk-Light-In-Water-Tuna-5-
oz/11965048 and http://www.walmart.com/ip/Great-Value-Solid-White-Albacore-In-Water-Tuna-5-oz/11965047. 
Exhibit MEX-104.  
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product does not constitute evidence that tuna products can be sold in the principal U.S. 

marketing channels without being dolphin safe. 

29. On the other hand, the list of brands shows two Mexican brands, Dolores and Tuny, in a 

lighter font, which the website explains means that they are not dolphin safe.  This is further 

evidence that the U.S. government has intervened in the market to highlight for the public which 

brands it has approved as dolphin safe and which it has not, thereby modifying the conditions of 

competition.    

B. There is no Legal Basis for the Two-Part Test for Proving Less Favourable 
Treatment Under GATT Article III:4 that is Proposed by the United States 

30. Throughout its arguments relating to less favourable treatment under Article III:4 of the 

GATT 1994, the United States misreads the case law, and in doing so, reads too much into it.  

The United States reads additional requirements into the long-established test for proving less 

favourable treatment that do not exist in the case law.  For example, there is no legal basis for the 

two-part test that the United States proposes for demonstrating less favourable treatment under 

Article III:4 of the GATT 1994. 

31. The United States argues that to establish less favourable treatment as part of proving its 

Article III:4 claim, Mexico must establish, first, that the U.S. dolphin safe labeling provisions 

accord different treatment to imported and domestic tuna products and that any such different 

treatment is “based on origin”.12 According to the United States, after fulfilling this first step, 

                                                 
 
12  U.S. Second Written Submission, paragraph 10. 
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Mexico must then establish, second, that the treatment accorded to imported tuna products is less 

favourable than the treatment accorded to domestic tuna products.13  

32. The United States asserts that the first step in this supposed two-part test is a “threshold 

question.”  There is no such threshold question.  There is no legal basis for this proposed two-

step test for determining whether there is less favourable treatment under Article III:4 of the 

GATT 1994.  The only authority that the United States cites for this new test is paragraphs 142-

144 of the Appellate Body report in Korea – Beef. 14  These paragraphs do not support the 

proposed test. Moreover, other passages in the Article III:4 section of that report contradict the 

U.S. test. 

33. In Korea – Beef, the Appellate Body stated the following test for a violation of Article 

III:4: 

For a violation of Article III:4 to be established, three elements must be satisfied: 
that the imported and domestic products at issue are “like products”; that the 
measure at issue is a “law, regulation, or requirement affecting their internal sale, 
offering for sale, purchase, transportation, distribution, or use”; and that the 
imported products are accorded “less favourable” treatment than that accorded to 
like domestic products.15  

In this statement, the Appellate Body summed and reaffirmed decades of consistent case law, 

dating back to 1958 GATT report in Italian Agricultural Machinery. 

                                                 
 
13  Ibid. 
14  Ibid., paragraph 11. 
15  Appellate Body Report, Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef, 
WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January 2001, paragraph 133. 
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34. With respect to the third element—less favourable treatment—the Appellate Body 

observed that  “treatment no less favourable” in Article III:4 means “according conditions of 

competition no less favourable to the imported domestic product than to the like domestic 

product”.16 

35. The Appellate Body stated in Korea – Beef that this interpretation, “which focuses on the 

conditions of competition between imported and domestic like products, implies that a measure 

according formally different treatment to imported products does not per se, that is, necessarily, 

violate Article III:4”.17  The Appellate Body added that a “formal difference in treatment 

between imported and like domestic products is thus neither necessary, nor sufficient, to show a 

violation”.18  And, significantly, the Appellate Body went on to stress that  “whether or not 

imported products are treated ‘less favourably’ than like domestic products should be assessed 

instead by examining whether a measure modified the conditions of competition in the relevant 

market to the detriment of imported products”.19 

36. Thus, under the Appellate Body’s test for assessing less favourable treatment, there is no 

requirement to show first that a measure accords different treatment to imported and domestic 

tuna products, and that any such different treatment is based on origin.  To the contrary, it is not 

relevant whether there is different treatment. What is relevant – as the Appellant Body clearly 

                                                 
 
16  Ibid., paragraph 135. 
17  Ibid., paragraph 136. 
18  Ibid., paragraph 137. 
19  Ibid. 
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stated – is whether the measures modify the conditions of competition in the relevant market to 

the detriment of imported products. 

37. Mexico has carefully applied the Appellate Body’s test for less favourable treatment to 

the U.S. measures and to the relevant facts in this dispute. 

38. In this dispute, access to the principal distribution channels for tuna products is being 

denied de facto to Mexican tuna products while like U.S. tuna products have access to those 

channels.  By denying such access to Mexican tuna products, the U.S. measures modify the 

conditions of competition in the relevant market to the detriment of imported products and 

thereby accord less favourable treatment under the test set out by the Appellate Body. 

C. It is not Necessary for Mexico to Prove that the Differential Treatment that is 
Accorded to Imported Products is “Based on Origin” 

39. I mentioned earlier in my presentation that some of the United States’ arguments 

improperly attempt to transform the discrete facts of particular cases of less favourable treatment 

into general requirements for all cases of less favourable treatment.  The first of these arguments 

relates to the United States contention that it is necessary for Mexico to prove that differential 

treatment is “based on origin”. 

40. The United States argues that: 

[I]n order to establish that a measure accords less favorable treatment within the 
meaning of Article III:4, it must be shown that any different treatment accorded to 
imported products is based on origin and that any different treatment is less 
favorable. Measures that do not treat products differently based on origin, and for 
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which the effects resulting from the measure are not a result of the origin of the 
product, are not measures that accord protection to domestic production. […]20 

41. The United States cites as authority for this position the panel report in EC – Biotech and 

the Appellate Body report in Dominican Republic – Cigarettes.21  EC – Biotech is a panel report 

that was not appealed to the Appellate Body, and Mexico disagrees with this interpretation.  The 

United States misreads and therefore misstates the ruling of the Appellate Body in Dominican 

Republic – Cigarettes.  

42. In our earlier submissions, Mexico has already presented a detailed rebuttal of the United 

States’ interpretation of these two authorities.22  Moreover, although it is clear from the 

Appellate Body’s ruling in Korea – Beef that national treatment does not require identical 

treatment, and that different treatment of imported products in a formal manner does not 

necessarily constitute less favourable treatment, there is nothing in Korea – Beef – or in any 

other ruling by the Appellate Body -- that states that the absence of a formal difference in 

treatment necessarily means that there is no less favourable treatment.  There is no legal basis at 

all for the U.S. assertion that the different treatment must be “based on origin” in order for there 

to be less favourable treatment under Article III:4 of the GATT 1994. 

                                                 
 
20  Ibid., paragraph 13. 
21  Ibid., paragraph 14. 
22  Mexico’s Second Written Submission, paragraphs 141-146. 
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D. It is not Necessary for Mexico to Prove the U.S. Measures “Single Out 
Imports for Different Treatment” 

43. The United States presents a second argument that improperly attempts to transform the 

discrete facts of particular cases of less favourable treatment into general requirements for all 

cases of less favourable treatment. 

44. The United States argues that Mexico has failed to establish that what appear to be origin 

neutral criteria for distinguishing among products in fact accord different and less favourable 

treatment to imported products.23 In the view of the United States, it is necessary for Mexico to 

demonstrate that “what may appear to be origin-neutral criteria in fact single out imports for 

different treatment”.24 To do this, the United States argues that Mexico must demonstrate that 

almost all imports receive the less favourable treatment and almost all like domestic products do 

not.25   

45. The United States cites several reports in which it argues imports were “singled out” for 

different treatment, namely Mexico – Soft Drinks, Chile – Alcohol, and Korea – Alcohol. These 

reports do not stand for the proposition that imports must always be singled out for there to be 

less favourable treatment.  Clearly, singling out imports is one way to accord less favourable 

treatment.  But it is only one way, not the only way.  The issue is not whether a measure singles 

out imports.  Irrespective of whether or not this occurs, the issue is whether a measure modifies 

the conditions of competition in the relevant market to the detriment of imported products. 
                                                 
 
23  Ibid., paragraph 18. 
24  Ibid., paragraphs 19 and 21. 
25  Ibid., paragraphs 19-20 and 23. 
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E. It is Not Necessary for Mexico to Prove that “Almost All” Imports are 
Disadvantaged 

46. Yet another example of U.S. misreading of the case law is its argument that Mexico must 

prove that “almost all” imports receive the less favourable treatment and almost all like domestic 

products do not. Mexico acknowledges that de facto discrimination may be obvious in 

circumstances where almost all imports receive less favourable treatment and almost all like 

domestic products do not. However, there is no legal requirement for Mexico to prove 

discrimination to this extent. As described above, the legal test for less favourable treatment is 

whether a measure modifies the conditions of competition in the relevant market to the detriment 

of imported products. Mexico has applied this test and has demonstrated that the U.S. measures 

modify the conditions of competition in this manner. 

47. From the perspective of imports, the “almost all” standard posed by the United States is 

inconsistent with the established principle that not all imports must receive less favourable 

treatment in order for there to be discrimination. For example: (i) a measure does not have to 

give rise to less favourable treatment for like imported products in each and every case in order 

to accord treatment no less favourable;26 (ii) the possible absence of less favourable treatment of 

like imported product in some instances does not detract from the fact that there might be less 

favourable treatment in other instances;27 and (iii) a Member cannot balance more favourable 

                                                 
 
26  Appellate Body Report, United States - Tax Treatment for “Foreign Sales Corporations” Recourse to 
Article 21.5 of the DSU by the European Communities, WT/DS108/AB/RW, adopted 29 January 2002, paragraph 
221. 
27  Panel Reports, Canada - Measures Relating to Exports of Wheat and Treatment of Imported Grain, 
WT/DS276/R, adopted 27 September 2004, as modified by the Appellate Body Report, WT/DS276/AB/R, 
paragraph 6.349. 
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treatment of imported products in some instances against less favourable treatment of imported 

products in other instances.28  From the perspective of like domestic products it is equally clear 

that not all like domestic products have to be free of the less favourable treatment in order for 

there to be discrimination.29 

48. We reiterate that approximately 96% of Mexican tuna products cannot be labeled as 

dolphin safe and therefore cannot access the U.S. principal distribution channels, while 100% of 

U.S. tuna products can.  By any means of assessment, this amounts to less favourable treatment. 

F. The GATT 1947 Panel Report in Belgian Family Allowances Supports 
Mexico’s Discrimination Claims 

49. The United States argues that Mexico wrongly cites the GATT panel report in Belgian 

Family Allowances as supporting its position in this dispute.30 In the view of the United States, 

Belgian Family Allowances does not stand for the proposition that a Member may not condition 

a product’s access to its market on that product meeting certain conditions. Rather, citing the 

panel report in Indonesia – Autos as authority, the United States argues that Belgian Family 

Allowances stands for the proposition that if conferral of an advantage within the meaning of 

                                                 
 
28  Appellate Body Report, India - Additional and Extra-Additional Duties on Imports from the United States, 
WT/DS360/AB/R, adopted 17 November 2008, footnote 405; Panel Report, Argentina - Measures Affecting the 
Export of Bovine Hides and the Import of Finished Leather, WT/DS155/R and Corr.1, adopted 16 February 2001, 
paragraph 11.260 and footnote 535. 
29  This is made clear in the following passage from paragraph 67 of the Appellate Body report in Chile – 
Alcohol: 

It is true, as Chile points out, that domestic products are not only subject to the highest tax rate but also 
comprise the major part of the volume of sales in that bracket. This fact does not, however, by itself 
outweigh the other relevant factors, which tend to reveal the protective application of the New Chilean 
System. 

30  Ibid., paragraph 16. 
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Article I:1 of the GATT is made conditional on any criteria then those criteria must be related to 

the imported product itself.31 The United States then argues that in this dispute “if a tuna product 

is ineligible to bear a dolphin safe label it is based on criteria directly related to product itself, 

namely it contains tuna caught by setting on dolphins or in a set in which dolphins were killed or 

seriously injured”.32 

50. Mexico notes that the panel report in Indonesia – Autos was not appealed and the 

interpretation it presents of Belgian Family Allowances is not tied to the reasoning in that GATT 

1947 report.33 Nowhere in the panel report in Belgian Family Allowances does the panel state 

that an advantage “cannot be made conditional on any criteria that is not related to the imported 

product itself” nor, more importantly, does it state that if the advantage is made conditional on 

criteria related to the imported product itself it will not violate the MFN obligation in GATT 

Article I:1.  

51. The panel in Indonesia – Autos cited the following passage from Belgian Family 

Allowances as authority for its interpretation: 

The consistency or otherwise of the system of family allowances in force in the 
territory of a given contracting party with the requirements of the Belgian law 
would be irrelevant in this respect, and the Belgian legislation would have to be 
amended insofar as it introduced a discrimination between countries having a 

                                                 
 
31  Ibid. 
32  Ibid., paragraph 17. 
33  Panel Report, Indonesia – Certain Measures Affecting the Automobile Industry, WT/DS54/R, WT/DS55/R, 
WT/DS59/R, WT/DS64/R and Corr.1, 2, 3 and 4, adopted 23 July 1998, paragraphs 14.143-14.144. The panel in 
Canada – Certain Measures Affecting the Automotive Industry, WT/DS139/R, WT/DS142/R, adopted 19 June 2000, 
as modified by the Appellate Body Report, WT/DS139/AB/R, WT/DS142/AB/R repeats the same error at paragraph 
10.28. 
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given system of family allowances and those which had a different system or no 
system at all, and made the granting of the exemption dependent on certain 
conditions. 

52. This is the same passage from Belgian Family Allowances on which Mexico relies.34 In 

Mexico’s view, this passage stands for the proposition that a measure cannot condition an 

advantage (e.g., access to the principal distribution channels for a product) upon certain actions 

by the exporting WTO Member. In Belgian Family Allowances, the panel condemned a measure 

which discriminated against imports depending on the type of family allowance system that was 

in place in the exporting country. In this dispute, the U.S. measures discriminate against imports 

depending on the type of fishing method employed by the exporting country.  Thus, the facts of 

the two cases are analogous.  Both relate to actions undertaken by the exporting country. 

G. The U.S. Measures Afford Protection to Domestic Production 

53. The United States argues that Mexico has also failed to establish that the U.S. provisions 

reflect any intent to afford protection to domestic production of tuna products.35 

54. As the Appellate Body has clearly stated, the question of whether a measure affords 

protection to domestic production is not a question of protectionist intent but, rather, one of 

application of the measure.36 For purposes of assessing whether there is less favourable 

treatment, the legal issue is what the effect of a measure is in the market, not why it is enacted.  

                                                 
 
34  Mexico’s Responses to the Panel’s Questions, paragraph 64 and footnote 17; Mexico’s Second Written 
Submission, paragraphs 147 and 184. 
35  U.S. Second Written Submission, paragraphs 33-34. 
36  Appellate Body Report, Japan - Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, 
WT/DS11/AB/R, adopted 1 November 1996, p. 25. 
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Under Article III:4, the Appellate Body has specifically ruled that if there is less favourable 

treatment of the group of like imported products, there is, conversely, protection of the group of 

like domestic products.37  

55. In this dispute, Mexico has proven that the U.S. measures treat imports of tuna products 

less favourably than like domestic products. Accordingly, on this basis alone, the U.S. measures 

afford protection to domestic production.   

56. As discussed in Mexico’s response to Question 43 of the Panel, in addition to the 

foregoing, the U.S. tuna product industry does benefit competitively vis-à-vis Mexican tuna 

products as a consequence of the U.S. measures and, in this sense, the U.S. measures afford 

protection to domestic production.38 

IV. THE U.S. MEASURES ARE INCONSISTENT WITH THE TBT AGREEMENT 

57. Mexico has presented a prima facie case that the U.S. measures are inconsistent with 

Articles 2.1, 2.2 and 2.4 of the TBT Agreement. 

A. The U.S. Measures are Technical Regulations 

58. The United States maintains that the U.S. measures are not “technical regulations” as 

defined in the TBT Agreement and, therefore, Articles 2.1, 2.2 and 2.4 of the TBT Agreement do 

not apply to the measures. 

                                                 
 
37  Appellate Body Report, European Communities - Measures Affecting Asbestos and Asbestos-Containing 
Products, WT/DS135/AB/R, adopted 5 April 2001, paragraph 100. 
38  Mexico’s Responses to the Panel’s Questions, paragraphs 106-109. 
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59. The United States argues that the principal flaw in Mexico’s interpretation of the 

meaning of “technical regulation” is that it conflates the meaning of the term “labeling 

requirement” with the phrase “with which compliance is mandatory”.39  This argument is 

completely without merit as already explained in detail by Mexico.40 The United States misses 

the key point of Mexico’s argument. Simply stated, it is the limitation of “dolphin safe” to a 

single standard that makes the U.S. measures a technical regulation.  The U.S. measures can be 

contrasted with a situation where there are two standards for dolphin safe—the U.S. standard 

and the international AIDCP standard—and either can be used provided that the requirements of 

the standard being used are met and the designation of dolphin safe that is being used is 

identified with the specific standard. 

60. The United States takes the narrow position that to be a technical regulation, a measure 

must require that the product be labeled in a certain way in order to be marketed or sold in the 

domestic market. Mexico agrees that this is one example of a technical regulation. However, it is 

not the only example.  The Appellate Body reports in EC – Asbestos and EC – Sardines make 

this clear. 

61. In its arguments, the United States attempts to make the point that EC- Asbestos and EC- 

Sardines are not applicable to this dispute on the basis that these disputes concerned measures 

that fell within the scope of the first sentence (i.e. product characteristics) of the definition of 

                                                 
 
39  U.S. Second Written Submission, paragraphs 90-95. 
40  Mexico’s Responses to the Panel’s Questions, paragraphs 128-133; Mexico’s Second Written Submission, 
paragraphs 192-199. 
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technical regulation. The United States asserts that this dispute deals with a labeling requirement, 

falling within the scope of the second sentence of the definition. 

62. As Mexico has explained in detail, Mexico has applied the interpretation of “technical 

regulation” followed by the Appellate Body in these disputes. According to this interpretation, 

“product characteristics” include “labeling requirements”, and “product characteristics” may be 

prescribed or imposed with respect to products in either a positive form — that is, the product 

must possess certain characteristics – or a negative form — that is, the product must not possess 

certain characteristics. 

63. Following this reasoning, the U.S. measures prescribe mandatory requirements – that is, 

“product characteristics” – in the negative form. In other words, under the U.S. measures it is 

unlawful to use the term “dolphin safe” in any label, or any other similar terms or symbols, if the 

tuna has been caught using the dolphin set method. Accordingly, the U.S. measures prohibit the 

use of the AIDCP dolphin safe label given that under the AIDCP procedures the use of the 

dolphin set method is allowed. 

64. Therefore, it is clear that the U.S. measures meet the definition of technical regulation set 

out in Annex 1.1 of the TBT Agreement given that such measures exclusively allow the 

application of the dolphin safe label on tuna products when certain requirements are met. The 

prohibition against alternative means to certify that a tuna product is dolphin safe such as the 

international AIDCP standard confirms the mandatory nature of the U.S. measure. 
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65. The situation in this case is very similar to that addressed in EC- Sardines. In that case, 

sardines could not be marketed as “preserved sardines” in the EU unless they comprised certain 

species of fish; in this case tuna products cannot be marketed in the United States as “dolphin 

safe” unless the dolphin set fishing method was not used to catch tuna in the ETP. In both EC – 

Sardines and in this dispute, the products at issue—sardines and tuna products—could be sold in 

the domestic markets without the designations of “sardines” or “dolphin safe” although the 

market opportunities were limited, particularly in the circumstances of this dispute. 

66. In considering whether the U.S. measures are technical regulations, it is significant that 

the U.S. government has a conformity assessment procedure in place and that includes 

publishing an official list of brands that have been approved as dolphin safe.  These are 

characteristics of mandatory regulations backed by governmental enforcement. 

67. Finally, if the U.S. measures were not considered a priori mandatory, they have a 

mandatory nature in a de facto manner. As Mexico has explained in detail, having a dolphin safe 

label is essential in order to market tuna products in the principal distribution channels in the 

U.S. market. Contrary to the U.S. assertions, the U.S. measures are not de facto mandatory 

simply because the consumers have a preference for dolphin safe tuna products. This is not a 

choice they have as private actors. The U.S. measures restrict consumers to a single choice: tuna 

products labeled as dolphin safe under the conditions of the U.S. measures. Thus, there is no 

available option for the consumers to buy tuna products that are dolphin safe under the AIDCP 

standard. 
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B. The U.S. Measures are Inconsistent with Article 2.1 of the TBT Agreement 

68. The United States argues that the analysis of “likeness” and “less favourable treatment” 

in Article 2.1 of the TBT Agreement must be different from Articles I and III of the GATT 1994 

because of textual and contextual differences in the provisions.41 

69. Mexico has addressed all of the points raised by the United States.42  

70. The U.S. measures modify the conditions of competition in the relevant market to the 

detriment of imported Mexican tuna products in favour of like tuna products from the U.S. and 

other countries. This is the basis for Mexico’s claims that Article 2.1 has been violated.  

C. The U.S. Measures are Inconsistent with Article 2.2 of the TBT Agreement 

71. In its Second Written Submission, the United States correctly observes that to establish a 

violation of Article 2.2, a complaining party must establish that the measure at issue is “more 

trade-restrictive than necessary to fulfill a legitimate objective”.43  But the United States 

incorrectly argues that a measure is “more trade-restrictive than necessary to fulfill a legitimate 

objective” only if one, there is a reasonably available alternative measure; two, that measure 

fulfills the objectives of the measure at the level that the Member imposing the measure has 

                                                 
 
41  U.S. Second Written Submission, paragraphs 116-118. 
42  Mexico’s First Written Submission, paragraphs 255-262; Mexico’s Responses to the Panel’s Questions, 
paragraphs 171-183. 
43  U.S. Second Written Submission, paragraph 119. 
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determined is appropriate; and three, is significantly less trade-restrictive.44  In making this 

argument, the United States adds words to the text of the Article 2.2 treaty obligation. 

72. I will address the reasonably available alternative measure later in my presentation.  With 

respect to the second and third points, there are three errors in the U.S. interpretation: 

• First, the United States completely ignores the last phrase in the second sentence 
of Article 2.2, which states: 

“[…] technical regulations shall not be more trade-restrictive than 
necessary to fulfil a legitimate objective, taking account of the risks non-
fulfilment would create.” 

• Second, the United States incorrectly introduces the concept that the measure 
must fulfil a legitimate objective “at the level that the Member imposing the 
measure has determined appropriate”. 

• Third, the United States incorrectly introduces the qualifying term “significantly” 
into the phrase “not more trade restrictive”. 

73. The United States also incorrectly argues that it is inappropriate to rely on WTO 

jurisprudence for the meaning of the term “necessary” under Article XX of the GATT 1994 

when interpreting the meaning of the same term in Article 2.2 of the TBT Agreement. 

74. Finally, the United States incorrectly relies on the provisions of Article 5.6 and footnote 3 

of the SPS Agreement and related WTO jurisprudence when interpreting Article 2.2. 

1. The Meaning of “Necessary” 

75. I will first address the meaning of “necessary” in Article 2.2.  Mexico presents detailed 

argument on the meaning of the term “necessary” in its First Written Submission.45  Mexico 

                                                 
 
44  Ibid. 
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relies on jurisprudence interpreting this term in the contexts of Article XX of the GATT 1994 

and Article XIV of the GATS. 

76. The ordinary meaning of “necessary” is “requiring to be done, achieved; requisite, 

essential”.46 The GATT and GATS jurisprudence illuminates this meaning in three important 

ways:47 

First, with regard to the continuum of necessity – The term “necessary” refers to a 
range of degrees of necessity ranging from “indispensible” to “making a 
contribution to”.  A “necessary” measure is located significantly closer to the pole 
of “indispensible” than the opposite pole.  Whether a measure which is not 
indispensible may nevertheless be necessary involves a weighing and balancing of 
relevant factors. 

Second, with regard to reasonableness - The qualifying term “reasonable” is not 
used in Article XX of the GATT 1994, Article XIV of the GATS or Article 2.2 of 
the TBT Agreement.  However, it is an important aspect of the necessity test 
under all of these provisions. When judging necessity, any alternative measure 
being considered must be reasonably available. 

Third, with regard to the importance of the interests and values at stake – To 
determine whether a measure is necessary, the importance of the interests and 
values at stake must be considered as well as the extent of the contribution to the 
achievement of the measure’s objective. 

77. All three of these elaborations on the meaning of “necessary” apply to the meaning of the 

same term in Article 2.2.  The United States does not appear to reject the application of the first 

two elaborations.  The third elaboration is contextually applicable because it is consistent with 

                                                                                                                                                             
 
45  Mexico’s First Written Submission, paragraphs 218-219. 
46  Ibid., paragraph 218. 
47  Ibid. 
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the last phrase in the second sentence of Article 2.2 — i.e., “taking account of the risks non-

fulfilment would create”. 

78. Contrary to the argument of the United States, the fact that the term “necessary” in 

Articles XX and XIV is used in the context of whether it is necessary to breach a provision of the 

GATT 1994 or the GATS rather than whether it is “more trade-restrictive than necessary” in 

Article 2.2 does not render these interpretations inapplicable.48  Although the subject matter of 

what is necessary differs between these provisions, the concept of necessity is the same.  This 

follows unavoidably from the appropriate use of the customary rules of treaty interpretation, as 

mandated by Article 3.2 of the Dispute Settlement Understanding. 

2. The United States Erroneously Relies on Article 5.6 and Footnote 3 of 
the SPS Agreement 

79. When attempting to interpret the term “necessary,” the United States erroneously relies 

on Article 5.6 of the SPS Agreement. 

80. The United States argues that the relevant context for the meaning of the term 

“necessary” in Article 2.2 is Article 5.6 of the SPS Agreement and, by implication, its associated 

footnote 3.49  The United States uses these provisions and their related jurisprudence to include 

in the definition of “necessary” in Article 2.2: (i) the concept that the measure must fulfil a 

legitimate objective “at the level that the Member imposing the measure has determined 

                                                 
 
48  See argument in paragraphs 124-125 of the U.S. Second Written Submission. 
49  U.S. Second Written Submission, paragraph 121. 
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appropriate”; and (ii) the qualifying term “significantly” in the phrase “not more trade 

restrictive”. 

81. Under the SPS Agreement, the concept that the measure must fulfil a legitimate objective 

“at the level that the Member imposing the measure has determined appropriate” derives from 

the explicit language in Article 5.6 and footnote 3 of the Agreement. These provisions read: 

5.6. Without prejudice to paragraph 2 of Article 3, when establishing or 
maintaining sanitary or phytosanitary measures to achieve the appropriate level of 
sanitary or phytosanitary protection, Members shall ensure that such measures 
are not more trade-restrictive than required to achieve their appropriate level of 
sanitary or phytosanitary protection, taking into account technical and economic 
feasibility.3 

Footnote 3: For purposes of paragraph 6 of Article 5, a measure is not more trade-
restrictive than required unless there is another measure, reasonably available 
taking into account technical and economic feasibility, that  achieves the 
appropriate level of sanitary or phytosanitary protection and is significantly less 
restrictive to trade.   

82. There is no similar language in Article 2.2 of the TBT Agreement. 

83. Moreover, reading into Article 2.2 the concept that a measure must fulfil a legitimate 

objective “at the level that the member imposing the measure has determined appropriate” is 

inconsistent with the last phrase in the second sentence of Article 2.2, which reads “taking 

account of the risks non-fulfilment would create”.  This is because the phrase contemplates a 

“necessary” measure meeting a lower level of protection than determined by the Member if such 

a lower level of protection is appropriate in the light of the risks of non-fulfilment of the 

objective.  I will discuss this point again when I address the alternative measure available to the 

United States.  For now, I will simply say that, through the back door of its reliance on Article 
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5.6 of the SPS Agreement, the United States is trying to add a term to Article 2.2 of the TBT 

Agreement that is not there. 

3. The Correct interpretation of the Second Sentence of Article 2.2 

84. The correct interpretation of the second sentence of Article 2.2 in the light of the relevant 

facts in this dispute is set out in paragraph 222 of Mexico’s First Written Submission as follows: 

The U.S. measures shall not be more trade-restrictive (i.e., deny competitive 
opportunities to imports of Mexican tuna products and tuna) than necessary (i.e., 
in light of the importance of the objective of preserving dolphin stocks in the ETP 
tuna fishery and the contribution of the U.S. measures to the achievement of that 
objective, there are no reasonably available less trade-restrictive measures that 
provide an equivalent contribution to the achievement of the objective), taking 
account of the risks non-fulfillment would create (i.e., in light of the available 
scientific and technical information, the chance or possibility of adverse 
consequences should the objective not be carried out). 

4. The Application of Article 2.2 to the Facts of this Dispute 

85. I will now review how Article 2.2 should be applied to the specific facts of this dispute. 

a. The Objectives of the U.S. Measures  

86. The first issue is to identify the objectives of the U.S. measures.  In its Second Written 

Submission, the United States reiterated its position that the U.S. measures have two objectives: 

(i) to ensure that consumers are not misled or deceived about whether tuna products contains 

tuna that was caught in a manner that adversely affects dolphins; and (ii) to contribute to the 

protection of dolphins by ensuring that the U.S. market is not used to encourage fishing fleets to 

set on dolphins.50  

                                                 
 
50  U.S. Second Written Submission, paragraph 127. 
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87. Mexico has argued that a third objective is the protection of dolphins generally, which 

means the protection of all dolphins in all fisheries.51  The United States seems to disagree52, and  

attempts to clarify the objectives of the measures as follows: 

What Mexico appears to misunderstand is that the objective of the U.S. provisions 
is contributing to the protection of dolphins not only from the adverse effect of 
being killed or seriously injured in the nets when dolphins are set upon to catch 
tuna but from the other adverse effects of setting on dolphins to catch tuna as 
well.53 

88. Thus, according to the U.S. clarification, the objectives of the measures relate solely to 

adverse effects on dolphins that occur when nets are set upon dolphins.  Under this approach, the 

U.S. measures have no objectives concerning adverse effects on dolphins resulting from other 

fishing methods or occurring in ocean regions other than the ETP. 

89. The evidence does not support the U.S. position.  The “findings” setting out the purpose 

of the DPCIA state that “consumers would like to know if the tuna they purchase is falsely 

labeled as to the effect of the harvesting of the tuna on dolphins.”  This clause does not mention 

specific fishing methods or specific geographic areas.54  

90. As discussed below, it is Mexico’s position that Mexico’s fishing methods do not 

adversely affect dolphins and that the fishing methods of other fishing fleets do adversely affect 

dolphins. 

                                                 
 
51  Mexico’s Responses to the Panel’s Questions, paragraph 214. 
52  U.S. Second Written Submission, paragraphs 132-137. 
53  Ibid., paragraph 135. 
54  16 U.S.C. § 1385(b). Mexico’s First Written Submission, Appendix A. See also Mexico’s Responses to the 
Panel’s Questions, paragraph 210. 



United States – Measures concerning the importation  Opening Statement of Mexico 
marketing and sale of tuna and tuna products (DS381) 16 December 2010 

 
 

 
 

31

b. The U.S. Measures do Not Fulfill their Stated Objectives 

91. Mexico continues to question the legitimacy of the objectives of the U.S. measures, in 

particular the objective to impose unilaterally and extraterritorially the fishing methods preferred 

by the United States as a condition for access to the principal distribution channels in the U.S. 

tuna products market.  It is not “legitimate” for the United States to use this means to get foreign 

tuna fleets to change their fishing methods.  Mexico also questions the “zero tolerance” standard 

that appears to underlie the U.S. measures.  

92. However, even assuming arguendo that the objectives of the U.S. measures are 

legitimate, the measures do not fulfill those objectives. 

93. To evaluate whether these objectives are being fulfilled by the measure, it is necessary to 

evaluate what information the label conveys to consumers, and what methods of catching tuna 

actually – in the U.S. terminology – “adversely affect” dolphins.  In turn, that requires an 

analysis of the dolphin mortalities and fishing methods both in the ETP and in other fisheries. 

c. The Label is Meaningless for Non-ETP Tuna Products 

94. The first issue is what does the label mean to consumers?  Mexico has presented the 

results of a highly professional survey that shows that the greatest portion of consumers believe 

that “dolphin safe” means that no dolphins were killed or injured in the harvesting of the tuna.  In 

the ETP, there are independent observers on board every large purse seine vessel who confirm 

whether or not a dolphin was killed or injured, so a dolphin safe label for tuna products made 

from ETP tuna conveys accurate information. 
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95. For tuna products made from tuna caught elsewhere, the label does not convey either 

clear or accurate information.  Mexico has demonstrated that for non-ETP tuna, the U.S. Form 

370 – which is the control mechanism for imports of tuna and tuna products – only requires a 

certification by the vessel’s captain that nets were not set on dolphins.  There is no requirement 

to certify that no dolphins were killed or injured, no certification from an independent observer, 

and no tracking mechanism other than to confirm that a product is from a non-ETP fishery. 

96. The United States continues to argue that when a label other than the official U.S. 

Department of Commerce label is used for non-ETP tuna products, that means that no dolphins 

were killed or injured.55  But as Mexico has shown, the major tuna product manufacturers do not 

agree; they say that the label just means that no nets were set on dolphins.56  Indeed, given the 

absence of any tracking and verification procedure outside the ETP, there is no way in which the 

United States can verify that no dolphins were killed or injured when the tuna was caught outside 

the ETP.  In fact, the United States cannot verify that there were no sets on dolphins outside the 

ETP.  

97. Mexico’s view of the meaning of the label for non-ETP tuna products is also supported 

by the U.S. Department of Commerce website in Exhibit MEX-103. The U.S. Department of 

Commerce publishes this list to demonstrate that it has verified the dolphin safe status of the 

brands shown in bold type, and associates them with the official dolphin safe label. 

                                                 
 
55  U.S. Second Written Submission, paragraph 40.  
56  Mexico’s Second Written Submission, paragraph 22.  
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98. So there are two possibilities.  Either Mexico is correct that for non-ETP tuna products 

the label does not include a certification that no dolphins were killed or injured, or it includes 

such a certification and the U.S. Department of Commerce is falsely advertising that it verified 

such claims.  Either way, for non-ETP tuna products, consumers are not accurately informed 

whether dolphins were “adversely affected.” 

d. The U.S. Justification For Ignoring Dolphin Mortalities Outside 
the ETP Is Unsupported By Evidence 

99. The United States has repeatedly asserted, as though it were a proven fact, that outside 

the ETP there is no regular and significant tuna-dolphin association and that there are no 

significant dolphin mortalities in non-ETP fisheries.  According to the United States, this 

provides a justification automatically allowing the dolphin safe label to be displayed on any tuna 

product made from non-ETP tuna. 

100. The evidence actually shows the opposite.  Mexico summarized the findings of scientific 

reports on associations between dolphins and tuna in paragraph 15 of its First Written 

Submission.  The Secretariat of the Pacific Community has reported that purse seine nets are set 

on dolphins and whales in the Western and Central Pacific, and its data indicates that thousands 

of dolphins are being killed annually there.57  There have been reports of significant dolphin 

mortalities in the Eastern Atlantic, and the International Commission for the Conservation of 

                                                 
 
57  Mexico’s Second Written Submission, paragraphs 100- 104. 
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Atlantic Tunas itself reports that the tuna fishery interacts with includes 26 species of dolphins 

and whales.58  

101. Mexico has just received a paper presented by Australia to the Western and Central 

Pacific Fisheries Commission during a session held from December 6 to 10, 2010.  The paper 

states as follows: 

The FAD closure report presented to the Sixth Session of the Technical and 
Compliance Committee … reveals several interactions with species of special 
interest including false killer whales, pilot whales and whale sharks.  This could 
indicate that vessels are, intentionally or unintentionally, setting their nets around 
these species.59 

102. The United States apparently has now conceded that there are indeed mortalities in other 

fisheries, but makes two arguments in response.  First, the United States suggests that marine 

mammal mortalities caused by gillnets and other fishing techniques somehow are less harmful to 

marine mammals than dolphin sets, because they are “incidental”.60  The dolphins being killed 

outside the ETP probably would not agree. 

103. Second, the United States claims that if marine mammal mortalities were a problem in 

other fisheries, the regional fisheries commissions responsible for those fisheries already would 

have done something about it.61  But Mexico demonstrated that those other regional commissions 

                                                 
 
58  Mexico’s Second Written Submission, paragraphs 93- 94. 
59  Proposed Conservation and Management Measure Mitigating Fishing Impacts on Cetaceans (15 November 
2010).  Exhibit MEX-105. 
60  U.S. Second Written Submission, paragraph 56 (“All of the examples that Mexico has provided of fisheries 
where there is marine mammal mortality involved the incidental take of marine mammals.”).  
61  U.S. Second Written Submission, paragraph 47 (“If there were reason to believe that there was a regular 
and significant association between tuna and dolphins outside the ETP or regular and significant dolphin mortality in 
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are just in the beginning stages of trying to collect data on marine mammal mortalities and other 

bycatch.62  Their avoidance of the issue, inaction, and lack of resources does not constitute 

evidence that the reports of dolphin-tuna associations and dolphin mortalities in other oceans has 

been refuted.  To the contrary, it indicates there is a strong likelihood that marine mammal 

mortalities exist and could be much higher outside the ETP, where there are few, if any, 

independent observers monitoring fishing practices and no special protections for marine 

mammals has been in place. 

e. The Underlying Assumption that the Fishing utilized by the 
Mexican fishing fleet and regulated by the AIDCP adversely 
affects dolphins is Unsupported By Reliable Evidence 

104. The U.S. measures are based on the assumption that one of the fishing methods utilized 

by the ETP fishing fleets and regulated by the AIDCP currently adversely affects dolphins.  This 

assumption, in turn, is based on U.S. allegations mainly concerning two of the seven stocks of 

dolphins that interact with yellowfin tuna in the ETP.   

105. There is incidental harm to non-target species in many commercial fisheries in all oceans.  

Mexico has shown that there is such harm to marine mammals in fisheries subject to U.S. 

jurisdiction, and that the United States tolerates such harm under a different regulatory scheme, 

even when the absolute numbers of marine mammals being killed are comparable to the ETP – 

such as the 800 porpoises per year in the Gulf of Maine – and when the ratios of marine 

mammals being harmed are higher in relation to their populations than in the ETP.  Mexico has 
                                                                                                                                                             
 
purse seine tuna fisheries outside of the ETP, the relevant regional fisheries management organization would be 
aware of the issue and it would be addressed.”). 
62  Mexico’s Second Written Submission, paragraphs 89- 110. 
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also demonstrated that the United States does not apply the same multipliers to account for 

alleged unseen mortalities in its own fisheries as it does for the ETP.  These facts are helpful in 

providing context and evaluating whether the purported U.S. concern over dolphins in the ETP is 

based on science or politics. 

106. Both Mexico and the IATTC have questioned whether the overall U.S. analytical 

approach to evaluating dolphin populations is sound.  The U.S. approach incorporates a 

considerable amount of speculation and unreliable assumptions.  Nonetheless, even if the U.S. 

approach is applied, the best available evidence is that dolphin mortalities in the ETP are 

negligible and are not affecting populations of any of the dolphin stocks. 

107. The evidence of the science may seem complex, but at this stage the key points are not 

hard to understand.  The United States has “cherry-picked” individual studies to support its 

position while ignoring other more reliable sources, and it presents speculative conclusions as 

thought they were absolutely proven.  For example, according to the United States, there should 

be precisely 34,000 more dolphins of two species in the ETP, based on the U.S. assertion that 

those populations should be growing at a very specific rate.  The United States argues that if 

those dolphins are “missing”, they must be dying as a result of dolphin sets.  That would mean 

that unobserved mortalities are over 28 times greater than the observed mortalities of about 

1,200. 

108. But in 2002, the U.S. Department of Commerce, after an exhaustive analysis based on the 

same population estimates on which the United States is now relying, and including peer review 

by a panel of independent experts, formally decided that there was insufficient evidence to 
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conclude that the fishery was harming the growth of dolphin populations.63  Indeed, the 

population of common dolphins, which associate with yellowfin tuna in the ETP, has increased 

dramatically.64 

109. More recently, as Mexico has explained, the U.S. Department of Commerce itself issued 

a new analysis of the two dolphin species stocks on which the United States has focused, and 

concluded that the populations are growing at the maximum possible rates.  The report also 

stated that the prior reports – the ones on which the United States is relying here – were based on 

erroneous data.  Yet the United States continues to base its assertions on the prior, superseded 

population studies, and completely ignores its own more recent study.   

110. In fact, the United States has repeatedly mischaracterized the scientific reports.  For 

example, Mexico has explained that the estimates of the pre-fishery abundance of dolphins in the 

ETP on which the United States relies are based on estimates of dolphin mortalities in the early 

years of the fishery that the U.S. National Academy of Sciences has criticized as statistically 

useless.  In its Second Written Submission at footnote 70, the United States claimed that a 2007 

article represents the “best available” information on the pre-fishery abundance of dolphins in 

the ETP, because it used more sophisticated mathematical techniques than were available when 

the U.S. National Academy of Sciences published its report.  But page two of the 2007 article 

states that for estimates of mortalities during the period 1959 to 1972 it relied on a 1995 study, 

                                                 
 
63  Mexico’s Responses to the Panel’s Questions, paragraph 76. 
64  Mexico’s Responses to the Panel’s Questions, paragraph 81. 
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which in turn relied on the exact same reports that the National Academy of Sciences criticized.65  

Accordingly, there is no rational basis for characterizing the 2007 study as the best available 

evidence – particularly when the 2008 Department of Commerce report specifically contradicted 

the 2007 study, as Mexico explained at paragraphs 50 to 61 of its Second Written Submission.  

111. Indeed, the U.S. measures at issue provide no mechanism for the United States to re-

evaluate the status of marine mammal protection in the ETP based on the best available 

evidence.  Rather, the law is based on conditions that existed in the late 1980s but which ceased 

to exist many years ago.  That is why the United States is now struggling to construct a scientific 

justification for maintaining the measure.   

f. Conclusions Regarding Non-Fulfilment of Objectives 

112. The foregoing leads to the following conclusions: 

• The fundamental premise of the U.S. measures has not been substantiated. Thus, it cannot 

be said that the U.S. measures “ensure that consumers are not mislead or deceived about 

whether the tuna product contains tuna that was caught in a manner that adversely affects 

dolphins”. 

• Thus, contrary to the stated objectives of the United States, it cannot be said that the U.S. 

measures “ensure that tuna products labeled as dolphin safe are in fact dolphin safe” and 

                                                 
 
65  The 1995 article cites repeatedly to the same articles by Perrin; Smith, and Lo and Smith that the National 
Academy of Sciences stated were unreliable.  See Wade, Revised Estimates Of Incidental Kill Of Dolphins 
(Delphinidae) By The Purse-Seine Tuna Fishery In The Eastern Tropical Pacific, 1959-1972 (e.g., reliance on Lo 
and Smith study on ps.345, 346, 347, 349, 352, and 353.). Exhibit MEX-106. 
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that the label “accurately conveys to consumers that the product does not contain tuna 

that was caught in a manner that adversely affects dolphins”.   

• Finally, since the U.S. measures essentially block from the principal distribution channels 

tuna caught only in the ETP, the objective of encouraging foreign fishing fleets not to set 

upon dolphins applies only to fleets fishing in the ETP.  The fishing method of those 

fleets is governed by the AIDCP and the U.S. measures do not go any further than the 

AIDCP. Thus, the U.S. measures have no effect on encouraging foreign fishing fleets not 

to set upon dolphins.   

5. The U.S. Measures are More Trade Restrictive than Necessary to 
Fulfil a Legitimate Objective Taking into Account of the Risks Non-
Fulfilment Would Create 

113. To the extent that the U.S. measures fulfill any objectives, taking into account the risks of 

non-fulfillment, those objectives could be fulfilled using less trade restrictive measures. 

114. The risks of non-fulfillment of the objectives is low because, as explained in Mexico’s 

First Written Submission, there is a very low if non-existent risk of adverse consequences should 

the objectives not be carried out.  This is because all of the objectives of the U.S. measures are 

already being fulfilled by the AIDCP, at least for the tuna products made from tuna harvested in 

the ETP.  For tuna products produced from tuna harvested outside the ETP, the stated objectives 

are not being fulfilled. 

115. A less trade restrictive way of fulfilling the objectives would be to create dolphin safe 

standards rather than a technical regulation whereby the AIDCP standard could be recognized 
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and a label complying with the AIDCP standard used. At the same time, the different U.S. 

standard could be recognized and a label complying with that standard used. In this way U.S. 

consumers will be fully informed of all aspects of dolphin safe fishing methods and they can 

choose accordingly when purchasing tuna products from U.S. retailers. 

D. The U.S. Measures are Inconsistent with Article 2.4 of the TBT Agreement 

116. Mexico has previously explained its position on the U.S. violation of Article 2.4 in detail 

and we will not repeat all those arguments now.  The key points are as follows. 

117. First, the AIDCP resolution on certifying tuna as dolphin safe addresses the exact same 

issue as the U.S. dolphin safe measure.  It is obvious that the resolution is relevant within the 

meaning of Article 2.4, and that it is effective to meet the objective of informing consumers that 

dolphins were not adversely affected.  In this regard, it is crucial to note that the United States 

participated in the creation and adoption of the AIDCP resolution.  Indeed, when the U.S. 

Department of Commerce first announced its official label in 1999, it stated “The new 

Department of Commerce logo assures the public that no dolphins were injured or killed during a 

set in which tuna were harvested and that the tuna they consume meets internationally adopted 

protection measures.”66 At that time, therefore, the United States considered the international 

standard to be relevant. 

                                                 
 
66  Exhibit MEX-107. 
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118. Second, the U.S. argument that AIDCP does not require member countries to adopt the 

dolphin safe standard under their national laws does not support the U.S. legal position.  

Standards by definition are not mandatory. 

119. Third, the AIDCP is a group of national governments that acts collectively to set 

standards for protecting dolphins in the ETP tuna fishery, and which uses the IATTC Secretariat 

as its administering body.  The U.S. argument that the AIDCP is not a standardizing body for 

setting rules for dolphin safe claims and other dolphin protection purposes is nonsensical.  The 

AIDCP exists only for that purpose. 

120. Finally, the U.S. argument that the AIDCP standard is not international because countries 

with no interest in the ETP or tuna fishing are not members would turn the underlying goal of 

Article 2.4 on its head.  The United States agreed to this standard, and is now trying to avoid it.  

For purposes of this dispute, it is clear that the AIDCP dolphin safe standard is the relevant 

international standard.   

V. CONCLUSIONS 

121. Mr. Chairman and Members of the panel, on the facts of this dispute, including the 

evidence provided by Mexico it is clear that the U.S. measures are inconsistent with Articles I:1 

and III:4 of the GATT 1994 and Articles 2.1, 2.2 and 2.4 of the TBT Agreement.  

122. This concludes our opening statement.  We would be pleased to respond to any questions 

you may have. 

*** 


