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Mr. Chairman, Members of the Panel: 

1. On behalf of the Mexican delegation, it is our privilege to appear before you today to 

present the views of Mexico concerning this dispute.  I also would like to thank the Secretariat 

staff and interpreters in preparing for this meeting of the Panel.  

2. A quarter century ago, levels of dolphin mortalities occurring in the Eastern Tropical 

Pacific (ETP) tuna fishery were universally recognized by Mexico, the United States and other 

countries as being unacceptably and unsustainably high.  Led by Mexico and the United States, 

the Parties to the IATTC embarked upon a cooperative multilateral effort to definitively address 

this environmental problem occurring in an international fishery. 

3. The combined efforts and commitment of the Parties and the fleets participating in the ETP 

fishery led to the creation of the International Dolphin Conservation Program (IDCP) and the 

adoption and implementation in 1993 of the voluntary La Jolla Agreement.  In the first year of that 

Agreement, incidental dolphin mortalities were reduced dramatically to a statistically insignificant 

level below which mortalities have remained in every year since. 

4. In 1995, the Parties adopted the Declaration of Panama in which they all agreed to improve 

and make legally binding the successful La Jolla Agreement, in exchange for the United States 

changing its law and definition of dolphin safe from a method of capture standard to a standard 

based on whether dolphins were killed or injured.  The required number of other Parties 

implemented the Declaration of Panama commitments into their national laws and regulations on 

the basis of this commitment by the United States and the AIDCP entered into force in 1999.   

5. It is indisputable that no other tuna fishery in the world is as highly and successfully 

regulated for dolphin safety as the ETP.  But Mexican tuna products are not allowed to be labelled 

dolphin-safe, while tuna products from all other fisheries are allowed use of the dolphin-safe label, 

despite the fact that thousands of dolphins are killed in those other tuna fisheries each year. 

6. Thus, even though Mexico and the Mexican tuna products industry have successfully made 

extensive and expensive efforts to protect dolphins in the tuna fishery in the Eastern Tropical 

Pacific (ETP) for many years, the United States has refused to give Mexico and its tuna industry 

appropriate credit for their success in protecting dolphins and the sustainability of the ETP fishery.   
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7. Instead, the United States continues to highlight outdated information about the ETP to 

divert attention from the tremendous harm to dolphins taking place in other ocean regions, where 

there are no comparable protections for dolphins.  This is a genuine tragedy for the world’s 

environment and also undermines the consumer information objectives that the United States 

purports to achieve.  Mexico believes that this WTO claim has helped to focus the spotlight on 

destructive fishing practices and lack of protection for dolphins in all the world’s fisheries.  

Applying established WTO principles to Mexico’s claims will promote greater protection for 

dolphins outside the ETP, where such protection is badly needed. 

8. In the original proceedings, the DSB concluded that the differential treatment afforded tuna 

from the ETP and other ocean regions violated the WTO rules.  In response to that ruling, the 

United States created the Amended Tuna Measure, which makes only cosmetic changes and does 

nothing to end the discrimination against Mexican tuna products. 

9. Mexico’s written submissions present a prima facie case in respect of all of the elements 

of its claims. We will be focusing on key issues in this statement. We welcome questions on any 

issues that we do not address.  

10. At issue before this Panel is whether the Amended Tuna Measure is consistent with the 

United States’ non-discrimination obligations under Article 2.1 of the TBT Agreement and 

Articles I:1 and III:4 of the GATT 1994 and, in the case of the GATT 1994, whether the Amended 

Tuna Measure can be saved by Article XX. 

11. Mexico has described in its written submissions three important labelling conditions and 

requirements that apply to Mexico’s fishing method which differ from those that apply to the other 

fishing methods, namely (i) the disqualification and qualification of fishing methods that can be 

used to catch dolphin-safe tuna, (ii) the record-keeping and verification requirements, and (iii) the 

independent observer coverage and certification requirements. By their design, structure and 

application, these differences enable tuna caught by the other fishing methods to be used in tuna 

products that are labelled dolphin-safe when the products are, in fact, not dolphin-safe. As a 

consequence, Mexican tuna products lose competitive opportunities to like tuna products from the 

United States and other countries that are mislabeled as dolphin-safe. Mexico believes that the 

pivotal issues in this proceeding are whether these differences in labelling conditions and 

requirements are even-handed in terms of the interpretation of Article 2.1 of the TBT Agreement 
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and whether they amount to arbitrary and unjustifiable discrimination within the meaning of the 

chapeau of Article XX of the GATT 1994. 

12. Contrary to the arguments advanced by the United States, it is possible for the United States 

to achieve its consumer information and dolphin protection objectives, albeit not in the manner 

undertaken in the Amended Tuna Measure. The United States argues that Mexico’s case presents 

it with just two alternative solutions: (i) declare that setting on dolphins in an AIDCP-compliant 

manner is “dolphin-safe”; or (ii) end the labelling regime entirely. This is incorrect. Another option 

is to eliminate the arbitrariness in the Amended Tuna Measure by disqualifying fishing methods 

in an even-handed manner and by implementing, in an even-handed manner, the necessary 

tracking, verification and independent observer requirements for tuna caught outside the ETP.  Not 

only would this bring the measure into compliance, it would better protect dolphins outside the 

ETP and provide more accurate information to consumers. It would eliminate Mexico’s 

competitive disadvantage in relation to competing producers who have access to the label. 

I. MEXICO HAS PRESENTED PRIMA FACIE EVIDENCE THAT THE 

UNITED STATES HAS NOT REBUTTED 

A. Many Thousands of Dolphins Are Being Killed in Tuna Fisheries Other 

than the ETP 

13. The United States has agreed that dolphins are susceptible to being killed in other ocean 

regions, including by methods other than dolphin sets, and that such harm includes unobserved 

effects.1  That is of course consistent with the Panel’s findings in the original proceedings.2  

Moreover, the Amended Tuna Measure purports to assure consumers with absolute certainty that 

no dolphin was killed or harmed in the harvesting of the tuna.  However, the U.S. requirements for 

non-ETP tuna, and its mechanisms for implementing those requirements, cannot provide that 

                                                             

1  See, e.g., United States’ Second Written Submission, footnote 20 (“If a mother dolphin is accidentally 

drowned in a FAD purse seine set, for example, that observed harm may result in unobserved harm to her calf, namely 

increased vulnerability to predators and starvation.”). 

2  See, e.g., Panel Report, US – Tuna II (Mexico) para. 7.617 “we are not persuaded … that at least some of the 

dolphin populations affected by fishing techniques other than setting on dolphins are not facing risks at least equivalent 

to those currently faced by dolphin populations in the ETP under AIDCP monitoring”). 
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assurance.  Only the requirements imposed on tuna products from the ETP can provide consumers 

with a reliable certification.3 

14. The United States devoted much of its second written submission to criticizing the use of 

dolphin sets in the ETP.  The United States justifies its criticism by citing to fishing practices in 

the ETP during the period 1959 to 1972.4  Relying on such outdated information as the criteria for 

its evaluation is obviously unreasonable.  The relevant issue involves a comparison of the 

circumstances of dolphin sets currently made under the strict requirements of the AIDCP and those 

of fishing sets and methods made in other ocean regions without any regulations to protect 

dolphins.   

15. As Mexico showed in its Second Written Submission, the number of dolphin mortalities in 

the ETP during the past ten years has been consistently below 1,500, and in 2013, the total for the 

ETP was 801.5  The United States claims that “Mexico has not shown that any other tuna fishery 

has cetacean bycatch even approaching the average annual in the ETP of 1,127 dolphins killed”.6  

That is a peculiar claim by the United States, given that this Panel already made findings in the 

original proceedings on the evidence that thousands of dolphins have been killed annually in the 

Western Pacific, the Indian Ocean, Asian and African waters, and elsewhere.7  Mexico has 

submitted additional evidence in this proceeding of substantial worldwide dolphin mortalities in 

tuna fisheries.   

16. Mexico wishes to highlight the report presented at the Kobe II Bycatch Workshop, a 

conference held for the benefit of the five major tuna regional fisheries management organizations.  

The report stated, among other points: “[t]he bycatch of marine mammals in fisheries is a 

significant factor in long-term conservation and management of marine mammal stocks 

worldwide. It is estimated that tens to hundreds of thousands of these animals are killed each year 

                                                             
3  See Mexico’s First Written Submission, paras. 89-93. 

4  United States’ Second Written Submission, para. 17. 

5  Mexico’s First Written Submission, para. 72. 

6  United States’ Second Written Submission, para. 21. 

7  Panel Report, US – Tuna II (Mexico), paras. 7.522. 
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through entanglement in fishing gear. Marine mammals interact with several gear types used in 

fisheries managed by tuna RFMOs.”8 

17. The United States seeks to make a virtue of the fact that, outside of the ETP, no one is 

carefully monitoring for harms caused to marine mammals.  CITE To the contrary, Mexico 

believes that the absence of such monitoring is a shameful situation.  Nonetheless, in part because 

of this dispute, new information about marine mammal mortalities in other tuna fisheries is 

gradually being publicized.  Mexico certainly has presented more than enough evidence, including 

evidence published by the U.S. Commerce Department, to demonstrate that significant numbers 

of dolphins are regularly being killed in tuna fisheries outside the ETP. 

B. The United States’ Approach to the Evidence is Arbitrary 

18. Mexico has previously noted that the Amended Tuna Measure does not allow the 

Commerce Department to re-evaluate the impact of tuna fishing under the AIDCP.  The U.S. Court 

of Appeals for the Ninth Circuit reversed the decision of the Commerce Department to change the 

definition of dolphin-safe to match that of the AIDCP, and the law does not authorize the 

Commerce Department to review the most recent information available.9  Thus, for example, even 

though errors were found in the U.S. estimates of the relevant dolphin populations after the court 

decision, there is no mechanism to reconsider the ruling.10 

19. On the other hand, the U.S. statute has always authorized the Commerce Department to 

designate tuna fisheries other than the ETP as having significant dolphin mortalities, or 

associations between dolphins and fishing, such that independent observers would be required for 

tuna products of those fisheries to be labeled dolphin safe.11  Despite the extensive evidence of 

such mortalities and associations, the Commerce Department has never even conducted an 

evaluation of whether to do so. 

20. The only forum in which the United States has purported to review the relationship between 

the definition of dolphin-safe and the impact of tuna fishing on marine mammals outside the ETP 

                                                             
8  Exhibit MEX-39, p. 1.  

9  Mexico’s First Written Submission, para. 29-38. 

10  Mexico’s First Written Submission, para. 189.  

11  Mexico’s First Written Submission, para. 41.  
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has been this WTO dispute.  It is therefore not surprising that the U.S. approach to the evidence is 

inconsistent and contradictory. 

21. The United States asserts that the evidence of unobserved harm to dolphins in the ETP is 

proven with certitude.12  That is certainly not the case.  In the original proceedings, the Panel found 

that “there is a degree of uncertainty in relation to the extent to which setting on dolphins may 

have an adverse impact on dolphins beyond observed mortality.”13  Indeed, the report provided by 

the United States in Exhibit US-45, for example, did not include any physical examination of 

dolphins actually involved in the ETP tuna fishery;14 rather, it makes various assumptions and 

extrapolations based on observations of coastal dolphins and dolphins in captivity, as well as the 

behavior of land animals such as cattle, sheep, horses and deer.15  The other studies cited by the 

United States are similarly speculative.  In commenting on potential stress to dolphins, the last 

comprehensive evaluation conducted by the Commerce Department, in 2002, stated:  “The 

[physical] responses observed in the sampled live animals were well within those ranges from 

which dolphins are expected to recover fully” and “to date, no live ETP dolphin exhibiting such a 

[negative] response has been identified or sampled.”16  Regarding whether mothers are separated 

from calves, the same report stated:  “[w]hether, and if so how often, such separations occur during 

the chase is unknown.  Direct observations are not feasible.”17 

                                                             
12  See, e.g., United States’ First Written Submission, para. 95. 

13  Panel Report, US – Tuna II (Mexico), para. 7.504. 

14  See Exhibit US-45, p. 20 (“Although the difficult logistics of studying pelagic dolphins have precluded 

detailed observations of mother–calf evasive behavior during and after tuna purse seine sets, clues to the behavioral 

responses of chased dolphins can be obtained from comparisons with ecologically similar mammalian systems.”) 

15  See Exhibit US-45, p. 20 (“Dolphins in the ETP share a number of characteristics with terrestrial herd-

forming mammals (specifically, follower-type species of bovids, equids, and cervids) that live in open and relatively 

featureless habitats (e.g., prairie, savannah, tundra))”. 

16  National Oceanic and Atmospheric Administration, “Report of the Scientific Research Program Under the 

International Dolphin Conservation Program Act,” September 17, 2002, p. 25 (Exhibit MEX-119) (Exhibit US-19 in 

original proceedings). 

17  Ibid. 
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22. Meanwhile, the United States complains that Mexico’s evidence showing that thousands 

of dolphins have been killed or maimed outside the ETP, by fishing methods including dolphin 

sets, longline fishing and FAD fishing, are “ad hoc” or too “old”.18   

23. The key question raised is why the United States applies such widely different 

presumptions to the evidence, depending on whether the fishing is conducted inside or outside the 

ETP.  When the evidence relates to the ETP, the United States draws dramatic conclusions based 

on speculation; when the evidence relates to other ocean regions, the United States rejects actual 

data on dolphin mortalities, eyewitness reports, and photographs of dead and injured dolphins. 

C. The United States Cannot Verify the Dolphin-Safe Status of Non-ETP 

Tuna Products 

24. In its first written submission, the United States argued that Mexico had not shown that the 

fishing fleets that supply the tuna used in tuna products cause harm to dolphins.  In support of that 

claim, the United States stated that “vessels flagged to Thailand, the Philippines, Vietnam, 

Ecuador, Indonesia, and the United States produce tuna products accounting for over 96 percent 

of the U.S. market for canned tuna”19.  In other words, according to the United States, the fishing 

fleets of those countries caught the tuna contained in the tuna products imported into the United 

States.   

25. In response, Mexico demonstrated that the U.S. assertion was obviously wrong, in 

particular because Thailand does not have a major tuna fishing fleet.20  Almost all of the tuna 

contained in Thai tuna products is from third country suppliers.  

26. In its second written submission, the United States now claims that its confidential database 

indicates that Taiwan is the largest supplier of tuna for tuna products exported to the United States, 

and the top suppliers also include China, Vanuatu, and South Korea, none of which it previously 

                                                             
18  United States’ First Written Submission, paras. 72 and 154; United States’ Second Written Submission, paras. 

38 and 39. 

19  United States’ First Written Submission, para. 117 (emphasis added).   

20  Mexico’s Second Written Submission, paras. 17-22. 
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mentioned.  Now, instead of being the largest source of tuna in tuna products, Thailand is listed as 

the fifteenth largest, representing 1.4% of the total.21 

27. Additional relevant information is contained in Mexico’s Exhibit MEX-35, which is the 

U.S. Cannery Receipts report for 2013.  It can be seen that about 15 percent of the imported tuna 

used by U.S. tuna products manufacturers was reported to be from the Indian Ocean and Eastern 

and Western Atlantic Oceans.  It is unclear how those numbers relate to the data the United States 

put together for this proceeding in its Exhibit US-86.  For example, the new U.S. list contains no 

countries from Africa or Europe, which are the continents that border the East Atlantic.  The data 

about the East Atlantic is especially significant in light of the information in a U.S. Commerce 

Department-commissioned report that dolphin sets are being used in the tuna fishery off of West 

Africa and that dolphin mortalities may be as many as 30,000 per year.22 

28. For these reasons and those explained in its written submissions, Mexico re-affirms its 

position that the United States has no reliable method for tracking the source of tuna contained in 

tuna products made with tuna not caught in the ETP.  The information on Form 370s and the 

associated captains’ certifications reflect a simple “check the box” procedure with no enforcement, 

verification or tracking. 

29. In this regard, Mexico notes that in its first written submission, the United States defended 

its reliance on self-certification by stating that captain’s statements, logbooks “and the like” have 

“always been a core implementation tool for Members to verify compliance with the applicable 

fishing rules.”23  In response, Mexico submitted evidence that major suppliers of tuna and tuna 

products to the United States lack logbook programs and cannot track the sources of tuna imported 

into their countries to be made into tuna products.24  In its second written submission, the United 

States changed its mind and now says that it does not care whether foreign governments monitor 

                                                             
21  United States’ Second Written Submission, para. 34.  Strangely, the United States persists in calling Thailand 

“among the top countries catching the tuna contained in [imported] tuna product[s]”.  Ibid. 

22  Young and Iudicello, “Worldwide Bycatch Of Cetaceans,” U.S. Department of Commerce, National Oceanic 

and Atmospheric Administration, National Marine Fisheries Service (NOAA Tech. Memo. NMFS-OPR-36) July 

2007, pp. 131-32 (Exhibit MEX-18). 

23  United States’ First Written Submission, para. 266. 

24  Mexico’s Second Written Submission, paras 36-45. 
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fishing practices or the sources of imported tuna, because the United States trusts that the fishing 

vessels and the tuna processors have the necessary information and are accurately reporting it.25   

30. But the United States also admits that it lacks jurisdiction over foreign vessels and 

processors.26  It has not commented at all on Mexico’s evidence that 80 percent of the tuna supplied 

to Thailand, which is the largest exporter of tuna products to the United States, comes from trading 

companies, rather than fishing vessels.27  It also failed to respond to Mexico’s evidence that major 

suppliers of tuna used in the tuna products exported to the United States are the subjects of 

warnings from the European Union for their failure to fight illegal fishing.28 

31. Mexico has previously commented on the countries that the United States now claims are 

its major suppliers of tuna, except for China.  A recent report by the Natural Resources Defense 

Council states that “virtually no interaction data are available on Chinese fisheries or on the marine 

mammals affected by them, despite the fact that the Chinese fishing fleet is probably the largest in 

the world in terms of fleet size and quantity of fish caught each year.”29  It adds that “China’s 

offshore and distant water fisheries use gear known to interact with cetaceans, mainly gillnets and 

trawls.”30  As with other countries, the United States cannot justify a presumption that all Chinese-

flagged tuna fishing vessels comply with the Amended Tuna Measure. 

32. In its Second Written Submission, the United States claims that dolphin mortalities in the 

Western and Central Pacific are lower than in the ETP.31  But the report on which the United States 

relies presents data on only a fraction of the tuna fishing in that ocean region; it includes the area 

only within 20 degrees North and 20 degrees South.32  The observer coverage target for vessels 

                                                             
25  United States’ Second Written Submission, para. 37. 

26  United States’ Second Written Submission, footnote 224. 

27  Mexico’s First Written Submission, para. 163. 

28  Mexico’s Second Written Submission, para. 23. 

29  Natural Resources Defense Council, “Net Loss: The Killing of Marine Mammals in Foreign Fisheries” 

(January 2014), p. 23 (Exhibit MEX-103). 

30  Ibid., p. 29. 

31  United States’ Second Written Submission, para. 38. 

32  Exhibit US-58, p. 1. 
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north of 20 degrees is only five percent.33  The report also states that the domestic fisheries of 

Indonesia and the Philippines are excluded.34  Moreover, there is a long lag time in the reporting 

of accurate regional observer program data to the WCPFC.35  Accordingly, the United States 

cannot establish that dolphin mortalities in the Western and Central Pacific are lower than in the 

ETP.  To the contrary, Mexico believes the evidence suggests the mortalities are much higher. 

33. The United States also did not comment on Mexico’s evidence that in June, President 

Obama announced a major new U.S. initiative to combat IUU fishing, in part with the goal of 

ensuring “accurate labeling for consumers.”36  The United States has not reconciled President’s 

Obama’s concern with IUU fishing with its statements in this proceeding that there are no problems 

with the accuracy of information and that government regulation of fishing practices is 

unnecessary. 

34. The United States cites to the involvement of environmental NGOs, claiming that their 

oversight makes the tuna products industry “risk averse.”37  Mexico has submitted reports and 

evidence from the following environmental NGOs regarding significant problems with dolphin 

mortalities in tuna fisheries other than the ETP:  Oceana,38 the Turtle Restoration Project,39 

Earthjustice,40 the Whale and Dolphin Conservation Society,41 and the Natural Resources Defense 

Council.42  The United States dismisses their concerns as irrelevant. 

                                                             
33  WPCFC, Conservation And Management Measure For Implementing The Regional Observer Programme 

By Vessels Fishing For Fresh Fish North of 20°N (2–6 December 2012) (Exhibit MEX-120). 

34  Exhibit US-58, p. 1. 

35  WPCFC, Performance Assessment of RFMO Bycatch Governance: Criteria Suite Design and Results for 

Assessment of the WCPFC (26-30 March 2012), p. 38 (“For purse seine trips observed by a regional observer in 2010, 

SPC has yet to receive 33% (581 of a total of 1751 observed trips) of data from observed trips ….”) (Exhibit MEX-

121). 

36  Mexico’s Second Written Submission, para. 62. 

37  United States’ Second Written Submission, para. 123. 

38  Mexico’s Second Written Submission, para. 63. 

39  Mexico’s First Written Submission, para. 144. 

40  Mexico’s First Written Submission, para. 148 

41  Mexico’s First Written Submission, paras. 153-155.  

42  Mexico’s Second Written Submission, footnote 56 and para. 43. 
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35. In the original proceedings, Mexico cited to a report on worldwide marine mammal 

bycatch, commissioned by the U.S. Commerce Department, that included the following 

conclusion: 

With the exception of the provisions related to the Inter-American Tropical Tuna 

Commission, these provisions [of the Marine Mammal Protection Act] have gone 

largely unused by either the Department of Commerce or Department of State.  

Congressional oversight has focused on the incidental capture of dolphins in tuna 

purse-seine nets and not on other forms of international bycatch.43  

The situation remains the same today.  The Amended Tuna Measure focuses exclusively on the 

ETP, and acquiesces in the killing of dolphins in other tuna fisheries. 

D. Independent Observers 

36. With regard to independent observers, Mexico acknowledges that just a few weeks ago, 

the Commerce Department announced that it would require observers, when they are already 

onboard U.S. tuna fishing vessels for other reasons, to support the dolphin-safe certification.  This 

requirement only applies to certain tuna fisheries in U.S. domestic waters, and does not increase 

the level of observer coverage in any of those fisheries.  Significantly, in publishing the 

announcement, the Commerce Department stated that it agreed with the comment of the American 

Tuna Boat Association that observers outside the scope of the AIDCP are not qualified to make 

dolphin-safe certifications, with the exception of observers trained by the Commerce Department 

itself.44  In other words, the Commerce Department agreed that no foreign observer programs, 

other than the ones operating under the auspices of the AIDCP, are qualified to make dolphin-safe 

certifications.  Moreover, there is an inherent conflict between the U.S. argument that observers 

are unnecessary and the fact that the United States is now requiring observer certifications in some 

circumstances in its own domestic tuna fisheries.   

37. To justify not requiring 100 percent observer coverage for non-ETP tuna products, the 

United States grossly exaggerates the costs of observer programs, and there are several problems 

with its calculations.  First, it submitted as supporting evidence a document, Exhibit US-116, that 

                                                             
43  Young and Iudicello, “Worldwide Bycatch Of Cetaceans,” U.S. Department of Commerce, National Oceanic 

and Atmospheric Administration, National Marine Fisheries Service (NOAA Tech. Memo. NMFS-OPR-36) July 

2007, p. 38 (Exhibit MEX-18). 

44  Exhibit MEX-116 (the version included in Exhibit US-119 is incomplete). 



United States – Measures Concerning the Importation,                    Opening Statement of Mexico 

Marketing and Sale of Tuna and Tuna Products (WT/DS381)                    19 August 2014 

12 

does not contain the data the United States describes.  Mexico’s Exhibit MEX- 117 shows that the 

United States’ projections include unrelated administrative costs, such as captain seminars and 

field office expenses.  Exhibit US-117 shows that the United States miscalculated the average 

length of fishing trips by not accounting for the fact that observers are provided by national 

programs as well as the AIDCP.  The average cost per observer for the AIDCP program is far 

lower than the United States claims.45 

38. Other comparative data is contained in Exhibit MEX-118, which describes the costs of 

Mexico’s observer program for longline vessels operating in the Gulf of Mexico.  Under that 

program, 100 percent of the trips have independent observers.  The program previously was 

voluntary, and now it is required by Mexican law.46  The annual cost for observers for 28 vessels 

has been about 2.5 million Mexican pesos, which based on the current exchange rate is 

approximately USD $190,000.  Seventy percent of the costs are paid by the vessel operators, and 

the remaining thirty percent by the Mexican government. 

39. Mexico can manage to pay to have independent observers, showing that an observer 

program is reasonably available.  But the United States argues that the U.S. government and U.S. 

industry cannot afford to do so.  By implication, the United States is also claiming that countries 

such as Taiwan, China, and South Korea cannot afford observers.  The example set by Mexico 

shows that the U.S. argument lacks credibility. 

40. Finally, it is important to note that not every vessel needs to have observers.  Only vessels 

that wish to sell tuna that will be labelled dolphin-safe for the U.S. market need to have observers.  

But then of course there must also be a recordkeeping and tracking system to ensure that tuna is 

not commingled with tuna that does not qualify. 

                                                             
45  In 2013, the number of days covered by AIDCP observers was 20,411, and the total costs of the AIDCP for 

observer payments was USD $1,156,285.  Exhibit MEX-117.  That gives an average of $56.57 per day.  Costs of 

travel, supplies and equipment and training are an additional amount of approximately 10 percent.  Ibid. 

46  NORMA Oficial Mexicana NOM-023-SAG/PESC-2014 (16 abril 2014) (Exhibit MEX-122). 
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II. THE UNITED STATES HAS NOT REBUTTED MEXICO’S CLAIM 

UNDER ARTICLE 2.1 

A. The Panel Has Jurisdiction to Rule on Mexico’s Article 2.1 Claim 

41. In its written submissions, the United States makes various arguments that the Panel does 

not have jurisdiction in these compliance proceedings under Article 21.5 of the DSU to consider 

Mexico’s claim that the Amended Tuna Measure is inconsistent with Article 2.1 of the TBT 

Agreement. The United States argues that Mexico’s claim falls outside the Panel’s terms of 

reference because it conflicts with the recommendations and rulings of the DSB in relation to the 

original proceedings. Mexico has responded in detail to these arguments in its second written 

submission. We would like to add the following observations. 

42. As Mexico demonstrated, the arguments presented by the United States’ unnecessarily 

complicate what is, in reality, a very simple and straightforward situation. Pursuant to Article 19.1 

of the DSU, the United States was obligated to bring its measure into full conformity with Article 

2.1 of the TBT Agreement.  However, the new measure “taken to comply” by the United States is 

still inconsistent with Article 2.1 of the TBT. As a consequence, there has been no actual change 

in the treatment accorded to Mexican tuna products in the US market. The Amended Tuna Measure 

continues to accord substantially the same “less favourable treatment” to Mexican tuna products. 

This is precisely the sort of situation that Article 21.5 proceedings are intended to address. The 

Panel clearly has jurisdiction to rule on Mexico’s Article 2.1 claim. 

43. Specifically, the United States argues that Mexico’s claim falls outside the Panel’s terms 

of reference because it is premised entirely on aspects of the measure that the DSB did not find to 

be in breach of Article 2.1 in the original proceedings and that are unchanged from the original 

measure.  The United States argues that it is “‘entitled to assume’ that unchanged aspects of the 

original measure are consistent ‘given the absence of a finding of violation in the original 

report.’”47  

44. First, Mexico’s Article 2.1 claim, as set out in its request for the establishment of a panel, 

challenges the consistency of the Amended Tuna Measure “in its totality.”  It does not, as the 

United States’ alleges, separately or severally challenge the consistency of only certain “aspects” 

                                                             
47  United States’ First Written Submission, para. 171. 
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of the measure. Mexico agrees with the European Union that the various aspects of the Amended 

Tuna Measure are inseparable from one another, as they “can only meaningfully and reasonably 

be considered as a whole.”  Conflating Mexico’s claim with its arguments would improperly 

narrow and restrict the scope of Mexico’s claim. 

45. Second, the Amended Tuna Measure is, “in principle, a new and different measure” that 

was not before the Panel and the Appellate Body in the original proceedings. It is well established 

that compliance Proceedings under Article 21.5 cannot be confined to the claims, arguments and 

factual circumstances of the original proceedings, as the compliance panel’s mandate requires it 

“to assess whether a ‘measure taken to comply’ is fully consistent with WTO obligations.”  

Accordingly, the Appellate Body has ruled that a compliance panel’s mandate includes 

determining whether the measure “taken to comply” achieves full or partial compliance with the 

relevant covered agreement.  

46. Third, the Appellate Body has established that a Member is not “entitled to assume” in 

Article 21.5 proceedings that an aspect of the measure that was not decided on the merits in the 

original proceedings is consistent with the relevant covered agreements.48  

47. Thus, while Mexico does not agree with the United States that the “dolphin-safe” labelling 

conditions and requirements are “unchanged” under the Amended Tuna Measure, it makes no 

difference to the present analysis whether they are “unchanged” or not. The Panel is clearly free 

to consider whether any “unchanged” or “changed” labelling conditions and requirements continue 

to be inconsistent with Article 2.1 under the measure “taken to comply”.  

48. There is therefore nothing in Mexico’s claim, or in the arguments advanced by Mexico in 

support of its claim, that falls outside the Panel’s terms of reference in these compliance 

proceedings or that would impinge upon the finality of the recommendations and rulings of the 

DSB in the original proceedings. 

                                                             
48  Appellate Body Report, US – Zeroing (Article 21.5 – EC), para. 424.  
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B. The Amended Tuna Measure is Inconsistent with Article 2.1 

1. Detrimental Impact and Relevant Regulatory Distinction 

49. In its second written submission49, the United States argues that Mexico mischaracterizes 

the “detrimental impact” found by the Appellate Body and also that Mexico fails to prove that the 

three labelling conditions and requirements identified by Mexico are relevant to the Article 2.1 

analysis.  

50. To clarify, Mexico agrees with the United States that the detrimental impact of the measure 

on Mexican tuna products is caused by the fact that most Mexican tuna products contain tuna 

caught by setting on dolphins in the ETP and are therefore not eligible for a dolphin-safe label, 

whereas most tuna products from the United States and other countries that are sold in the US 

market contain tuna caught by other fishing methods outside the ETP and are therefore eligible for 

a dolphin-safe label.50 This was the situation under the original Tuna Measure, and it continues 

under the Amended Tuna Measure. 

51. With respect to whether this detrimental impact stems exclusively from a legitimate 

regulatory distinction within the meaning of Article 2.1, as clarified by the Appellate Body, it is 

necessary to examine the regulatory distinction that accounts for this detrimental impact. This 

“relevant” regulatory distinction includes the differences in the three labelling conditions and 

requirements for tuna products identified by Mexico.  

52. Although Canada, in its third party submission, raises some important points regarding the 

scope of what can be examined when assessing even-handedness under Article 2.1, it is not 

necessary in this proceeding to define that scope fully. Each of the differences in the dolphin-safe 

labelling conditions and requirements is clearly “relevant” because each accounts, in part, for the 

above-noted detrimental impact. The following differences lead to the fact that most Mexican tuna 

products are not eligible for the label and most tuna products from the United States and other 

countries are eligible for the label: 

                                                             
49  United States’ Second Written Submission, paras. 66–78. 

50  United States’ Second Written Submission, paras. 71–72. 
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 Mexico’s primary fishing method is permanently disqualified from being used to catch 

dolphin-safe tuna while the fishing methods used by the United States and other countries 

are qualified to be used to catch dolphin-safe tuna; 

 Mexico’s tuna and tuna products are subject to strict record-keeping and verification 

requirements that prevent tuna caught with harm to dolphins from being labelled as 

dolphin-safe, while tuna and tuna products from the United States and other countries are 

not subject to such requirements and, therefore, can be mislabeled as dolphin-safe when, 

in fact, they are not (that is, they were caught in a manner that seriously injured or killed 

dolphins); and 

 In the case of Mexican tuna, the initial designation of dolphin-safe status is subject to 

mandatory independent observer requirements at the point when the tuna is harvested from 

the ocean, which prevents non-dolphin-safe tuna from being mislabeled as dolphin-safe, 

while, in the case of tuna from other countries, the initial designation of dolphin-safe status 

is not made by independent observers, thereby allowing the tuna to be mislabeled as 

dolphin-safe when, in fact, it is not. 

53. Thus, Mexico has correctly identified the detrimental impact and established that the three 

labelling conditions and requirements are included in the relevant regulatory distinction. The 

outstanding question is whether or not the relevant regulatory distinction is even-handed.  

2. The Relevant Regulatory Distinction is not Even-Handed 

54. As Mexico explained in its second written submission, the Appellate Body has confirmed 

that one of the most important factors in the assessment of arbitrary or unjustifiable discrimination 

is the question of “whether the discrimination can be reconciled with, or is rationally related to” 

the relevant policy objective.  The relevant policy objective of the Amended Tuna Measure is to 

ensure that consumers have access to accurate information regarding the dolphin-safe status of 

tuna products on the U.S. market.  This is where accuracy becomes important. If the differences 

in labelling conditions and requirements lead to inaccurate information being given to US 

consumers, the differences cannot be reconciled with the relevant policy objective. The differences 

are therefore arbitrary and not even-handed.  

55. Mexican tuna products are being detrimentally impacted because they are losing 

competitive opportunities to tuna products that cannot be proven to be dolphin-safe because of the 

regulatory differences in the above-noted labelling conditions and requirements. In paragraph 80 

of its Second Written Submission, the United States acknowledges that “[t]he Appellate Body 

faulted the original measure for denying eligibility to tuna product containing tuna caught in the 

ETP where a dolphin was killed or seriously injured while not similarly denying eligibility to tuna 
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product containing tuna caught outside the ETP, where a dolphin had been killed or seriously 

injured”.  This is still happening as a result of the differences in the labelling conditions and 

requirements noted above. The requirements and conditions that apply to tuna fishing outside of 

the ETP are deficient. Thus, contrary to the position advanced by the United States, the Amended 

Tuna Measure is not denying eligibility to tuna products that contain tuna caught outside the ETP 

in circumstances where a dolphin was killed or seriously injured. 

56. The United States criticizes Mexico’s interpretation of even-handedness because it draws 

on the meaning of “arbitrary discrimination” from the chapeau of Article XX. This criticism has 

no merit. In EC – Seal Products, the Appellate Body recognized that “there are important parallels 

between the analyses under Article 2.1 of the TBT Agreement and the chapeau” and that the 

concept of "arbitrary or unjustifiable discrimination between countries where the same conditions 

prevail" is found in both.51 Although the scope and application of the provisions differ, it is clearly 

appropriate to use the meaning of “arbitrary discrimination” developed under the chapeau of 

Article XX as context when interpreting the meaning of “even-handedness” in Article 2.1 of the 

TBT Agreement. In this regard, Mexico agrees with the statements made by Canada in its third 

party submission.52  

57. The United States argues that the tracking, verification and observer requirements are part 

of the AIDCP and not the Amended Tuna Measure.  In its Second Written Submission, Mexico 

explained why the U.S. argument is incorrect.  The tracking and verification and observer 

requirements are included in the Amended Tuna Measure.  To the extent they are also included in 

the AIDCP, it is because they are basic requirements that are essential for a dolphin-safe labelling 

regime.  They ensure that information is accurate.  They apply equally to the Amended Tuna 

Measure and the AICDP. 

58. Mexico is not challenging the application of the tracking, verification and observer 

requirements to the Mexican fleet.  Mexico’s position is that the absence of these essential 

requirements for tuna products from other countries is not even-handed. 

                                                             
51  Appellate Body Report, EC – Seal Products, para. 5.310. 

52  Third Party Submission of Canada, paras. 25-30. 
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59. It is important to note that all of the major methods for fishing for tuna must be taken into 

account in the Panel’s assessment of the measure, including purse seine, longline, gillnet, pole-

and-line, trawl and handline.  The United States cannot exclude certain fishing methods from an 

assessment under the WTO non-discrimination provisions based on the allegation that they 

account for a de minimis quantity of trade. The phrase “treatment no less favourable” in Article 

2.1 of the TBT Agreement and Article III:4 of the GATT 1994 is not qualified by a de minimis 

standard and any less favourable treatment amounts to a denial of competitive opportunities under 

these provisions.53 The same reasoning applies to the most favored nation obligation in Article I:1 

of the GATT 1994.  As previously mentioned, Mexico has identified three labelling conditions 

and requirements that must be considered in the Panel’s assessment of even-handedness. For the 

Panel’s analysis under Article 2.1, an assessment of even-handedness must be made for each of 

the labelling conditions individually. 

3. First labelling condition and requirement:  

Disqualification/Qualification of Fishing Method 

60. In its second written submission, the United States reiterates its arguments that the 

differences in conditions and requirements related to the disqualification and qualification of 

fishing methods are even-handed. These arguments have been addressed in detail in Mexico’s 

second written submission. Mexico would like to add the following observations. 

61. With respect to Mexico’s statement that “all fishing methods should be either disqualified 

or qualified,” Mexico´s view is that the major fishing methods other than pole and line fishing 

have significant adverse effects on dolphins.54 Given these adverse effects, Mexico has presented 

a prima facie case that there is no basis for the Amended Tuna Measure to qualify all other fishing 

methods to catch dolphin-safe tuna and, at the same time, disqualify the method of setting on 

dolphins in an AIDCP-compliant manner. This different treatment is not even-handed. This has 

not been rebutted by the United States.  

62. The United States has argued variously for different approaches to evaluating the even-

handedness of the distinction it makes between dolphin sets and other fishing methods.  One 

                                                             
53  See Panel Report, Thailand – Cigarettes (Philippines), 7.731; Panel Report, Canada - Wheat Exports and 

Grain Imports, para. 281; Panel Report, China – Publications and Audiovisual Products, para. 7.1537.  

54  [REFERENCE EVIDENCE] 
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approach is a zero tolerance benchmark, under which a method should be disqualified if it is 

believed to cause unobservable effects, regardless of the magnitude of the effects or whether they 

have a material impact on the relevant dolphin populations.  Because the United States agrees that 

other fishing methods cause “unobserved harm” to dolphins, if this benchmark is applied it is not 

even-handed for the United States not to disqualify those methods as well. 

63. The United States has also suggested that rather than zero tolerance, an approach could be 

applied where the applicable criterion would be whether a fishing method is causing a certain level 

of observed mortalities comparable to the ETP.  In this regard, the United States refers to dolphin 

mortalities in the ETP before the implementation of dolphin protection measures in 1993, the 

maximum mortalities permitted under the AIDCP, and the average actual mortalities in the ETP.   

64. The level of dolphin mortalities in the 1970s and 1980s, before implementation of the 

AIDCP, is obviously irrelevant, because the Mexican fleet fishes in compliance with the AIDCP, 

as certified by the United States.   

65. The maximum mortalities permitted under the AIDCP per year is 5,000.  This is not a quota 

but rather a limit.  The actual mortalities have not exceeded 20 percent of that number in any year 

since 1993.  The maximum permitted level therefore is also irrelevant.   

66. With regard to using the actual level of mortalities in the ETP as the benchmark, those 

mortalities have long been reduced to a statistically insignificant level in relation to the dolphin 

populations in the ETP.  Moreover, it is fundamentally arbitrary to use the dolphin mortalities 

associated with Mexico’s fishing method as the basis for justifying the total disqualification of 

Mexico’s fishing method. Under that test, Mexico’s fishing method can never qualify.  Meanwhile, 

there is a reasonable basis to conclude that thousands of dolphins are being killed in other fisheries, 

but the fishing methods used in those fisheries have not been disqualified. 

67.  In fact, as explained in Mexico’s written submissions, the United States assumes that 

setting on dolphins in an AIDCP-compliant manner has adverse effects on dolphins in order to 

justify disqualifying that fishing method. At the same time, the United States assumes that other 

fishing methods do not have adverse effects on dolphins that would similarly justify disqualifying 

them from use of the dolphin-safe label. The United States has not undertaken any comprehensive 

studies involving tuna fishing outside the ETP. The lack of an objective scientific basis for the 
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different treatment of fishing methods is, itself, evidence that the different treatment of fishing 

methods is arbitrary and lacks even-handedness.  

68. The United States argues that “setting on dolphin is inherently dangerous to dolphins”.55 

But virtually all the major fishing methods are dangerous to dolphins. These adverse effects are a 

reflection of the characteristics of the fishing methods and, therefore, are equally inherent to those 

fishing methods. 

69. Finally, the United States argues that “there is only one fishing method that targets 

dolphins” and that setting on dolphins involves the “intentional harassment of those dolphins”. 

There is no rational connection between this statement and the objective of the Amended Tuna 

Measure. What matters is whether a fishing method is known to cause adverse effects on dolphins, 

even if such effects are “incidental”.  As Mexico has demonstrated, all major fishing methods other 

than pole-and-line fishing have adverse effects on dolphins.  But only in the ETP have positive 

steps been taken to successfully minimize the risks of dolphins. 

4. Second labelling condition and requirement: Record-keeping 

and Verification 

70. In its second written submission, the United States repeats the arguments from its first 

written submission regarding the second labelling condition and requirement (i.e., record-keeping 

and verification). Mexico has responded in detail to these arguments in its second written 

submission. Mexico would like to add the following observations. 

71. Under the Amended Tuna Measure, the terms “dolphins … killed or seriously injured” are 

clearly designed and applied in an absolute way in the context of observed adverse effects.  Tuna 

caught in a fishing set or gear deployment cannot be labelled as dolphin-safe if only a single 

dolphin mortality or serious injury is observed during the set or deployment. It is not a question of 

the relative number of dolphins that are killed or seriously injured during fishing sets or gear 

deployments. It is simply a question of whether or not such harms merely exist. Mexico refers to 

this as a “zero tolerance” benchmark for risk. 

72. This has important implications for the Panel’s analysis of even-handedness in light of the 

labelling conditions and requirements related to tracking and verification and observers. Mexico 

                                                             
55  United States” Second Written Submission, para. 93. 
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and the United States are in agreement that when there is an observed dolphin mortality or serious 

injury in a fishing set or gear deployment, the tuna caught in that set or deployment cannot be 

labelled as “dolphin-safe”. Thus, the parties agree that a zero tolerance benchmark applies to 

observed dolphin mortalities and serious injuries and, therefore, a comparison of the quantities of 

dolphins killed or seriously injured in different fisheries is irrelevant. The parties are also in 

agreement that, with the exception of pole-and-line fishing, all major fishing methods in all tuna 

fisheries result in observed dolphin mortalities and serious injuries.56 Thus, for all fishing methods 

and in all fisheries, there is always both dolphin-safe tuna and non-dolphin-safe tuna.  

73. The guaranteed existence of dolphin-safe and non-dolphin-safe tuna, regardless of the 

fishery in which the tuna is caught or the fishing method that is used to catch it, makes tracking 

and verification requirements in all tuna fisheries a necessity; otherwise there is no way to ensure 

that tuna products are being accurately labelled. Accordingly, a comparison of the magnitude of 

dolphin mortalities and serious injuries in different fisheries is not relevant to, and does not affect, 

Mexico’s arguments regarding the lack of even-handedness in the design and application of the 

different labelling conditions and requirements for tracking and verification and for observers.  In 

other words, calibration is irrelevant to this labelling requirement.  It is beyond question that these 

conditions and requirements need to be applied to the tuna caught in all fisheries. Under the 

Amended Tuna Measure, they are not so applied, and for that reason the relevant regulatory 

distinction is not even-handed. 

74.  To remedy this deficiency in the Amended Tuna Measure, the record-keeping and 

verification conditions and requirements must be modified so that the dolphin-safe status of the 

tuna from the point of initial capture to the retail shelf can been guaranteed.  The detailed AIDCP 

requirements and the detailed record-keeping and verification requirements in the Amended Tuna 

Measure that apply to tuna caught within the ETP serve as examples of the type of conditions and 

requirements that are necessary to assure that the label is accurate.  

                                                             
56   Throughout its first and second written submissions, the United States recognizes that fishing methods other 

than setting on dolphins result in observed dolphin mortalities and serious injuries, while arguing that the magnitude 

of dolphin mortalities and serious injuries associated with these other fishing methods is distinguishable from setting 

on dolphins.  See, for example, United States’ First Written Submission, para. 236, and United States’ Second Written 

Submission, para. 92. 
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5. Third labelling condition and requirement:  Independent 

Observers 

75.  As with the first and second labelling conditions, Mexico has responded in detail to the 

United States’ arguments regarding the third labelling condition in Mexico’s second written 

submission.  Mexico will reiterate a few points and add a few observations. 

76. As mentioned previously, the guarantee of the label that no dolphins were killed or 

seriously injured incorporates a “zero tolerance” standard.  To the extent that legitimately dolphin-

safe tuna can be caught by, and landed on, a fishing vessel outside the ETP, it will not matter if a 

comprehensive and meticulous audit trail is implemented downstream to the U.S. consumer if the 

initial dolphin-safe designation is inaccurate at the point when the tuna is harvested. The entire 

audit trail will be tainted. In order for the dolphin-safe certification to be anything more than an 

arbitrary designation, the information upon which it is based must be accurate and verifiable. As 

demonstrated in Mexico’s written submissions, the captain self-certification system provided 

under the Amended Tuna Measure is inherently flawed, in that it creates a very real risk, if not a 

certainty, that inaccurate dolphin-safe certifications will be made outside the ETP. 

77. To remedy this deficiency in the Amended Tuna Measure, the observer conditions and 

requirements must be modified so that the accuracy of the dolphin-safe status of the tuna can been 

guaranteed from the point of initial capture to the retail shelf.  The detailed AIDCP observer 

requirements and the detailed observer requirements in the Amended Tuna Measure that apply to 

tuna caught within the ETP serve as examples of the type of conditions and requirements that are 

necessary. 

78. The United States argues that the selective application of observer conditions and 

requirements is consistent with its right to take measures necessary to achieve its objectives at the 

“levels it considers appropriate”.57  The question is not what the United States sees as appropriate 

to do.  The question is how the United States does it.  As with the tracking and verification 

requirements, the observer requirements are necessary in all cases. A zero tolerance standard 

applies to both. Thus, there is no basis to employ different observer requirements in different 

fisheries. Observers are necessary in all fisheries. Moreover, what is at issue in Mexico’s Article 

                                                             
57  United States’ Second Written Submission, para. 126. 
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2.1 claim is not the level that the United States considers appropriate but, rather, the discriminatory 

treatment resulting from the regulatory distinction between tuna products from different countries 

under the Amended Tuna Measure.   If such discriminatory treatment could be justified solely on 

the basis that such discrimination is deliberately chosen by a Member as the “level it considers 

appropriate,” it would render Article. 2.1 inutile. 

III. THE UNITED STATES HAS NOT REBUTTED MEXICO’S CLAIM 

UNDER ARTICLES I:1 AND III:4 OF THE GATT 1994 

79. Mexico has responded in detail to the United States’ arguments regarding Mexico’s claims 

under Articles I:1 and III:4 of the GATT 1994. We would like to emphasize a few points. 

80. Mexico has demonstrated that, for its claims under Articles I:1 and III:4 of the GATT 1994, 

the conditions and requirements set forth in the Amended Tuna Measure result in a de facto 

detrimental impact on the competitive opportunities for Mexican tuna products in the U.S. market 

vis-à-vis like tuna products originating in the United States and other countries by effectively 

denying the advantage of access to the dolphin-safe label to tuna products of Mexican origin. In 

its second written submission, the United States reiterates its arguments that Mexico neither claims 

nor proves that any other aspect of the Amended Tuna Measure is inconsistent with Articles I:1 

and III:4.58  Mexico’s position is that the Amended Tuna Measure, as a whole, is inconsistent with 

these provisions. The inconsistency arises from the detrimental impact on competitive 

opportunities for Mexican tuna products. This, in turn, is a consequence of various elements of the 

measure, including the three differences in labelling conditions and requirements that Mexico 

identified in its Article 2.1 claim.   

81. The United States argues that “Mexico’s approach – eliminating any examination of the 

purpose and nature of the measure at issue from the Article III:4 analysis – would doom many 

legitimate and genuinely non-discriminatory measures.”59  This argument deliberately ignores the 

context, design and structure of the GATT 1994 by conflating Article III:4 with Article XX.  A 

Member’s right to draw legitimate regulatory distinctions is protected by Article XX.  There is no 

                                                             
58  United States’ Second Written Submission, paras. 131 and 139. 

59  United States’ Second Written Submissions, para. 142. 
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justification for imposing a “legitimate regulatory distinction” analysis into the assessment of 

discrimination under either Article I:1 or III:4.60   

IV. THE AMENDED TUNA MEASURE’S VIOLATIONS OF ARTICLES I:1 

AND III:4 OF THE GATT ARE NOT PROVISIONALLY JUSTIFIED 

UNDER ARTICLE XX 

82. The United States has sought, unsuccessfully, to justify the Amended Tuna Measure’s 

violations of the GATT 1994 by raising defenses pursuant to subparagraphs (b) and (g) of Article 

XX.  In its second written submission, Mexico has demonstrated that the United States has failed 

to discharge the burden of establishing that the Amended Tuna Measure satisfies the requirements 

of either of these subparagraphs. 

83. The United States has the burden of proof to demonstrate that the labelling conditions and 

requirements provided under the Amended Tuna Measure fulfil the requirements of sub-

paragraphs b) and g) of Article XX of the GATT 1994. The United States has not done so.  

84. If the Panel finds that the measure is provisionally justified under one of these 

subparagraphs, the chapeau to Article XX prohibits measures that are “applied in a manner which 

would constitute a means of arbitrary or unjustifiable discrimination between countries where the 

same conditions prevail.”   Mexico demonstrated in its second written submission that the 

Amended Tuna Measure fails to comply with this requirement. 

85. In its response to Mexico’s arguments, the U.S. claims that the relevant “condition” for the 

purposes of the chapeau to Article XX is the “different harms to dolphins caused by setting on 

dolphins, on the one hand, and by purse seine (other than setting on dolphins), longline, and pole-

and-line fishing, on the other.”  This argument ignores the fact that the Amended Tuna Measure is 

concerned with adverse effects on dolphins; it is not concerned with the “relative” or 

“comparative” adverse effects of different fishing methods.  The standard that the Amended Tuna 

Measure establishes –- that no dolphins are killed or seriously injured – is absolute, rendering 

“relative” adverse effects irrelevant for its purposes.  Given the plain reality that the Amended 

Tuna Measure pursues a “zero tolerance” standard, the United States’ attempt to focus on the 

relative levels of adverse effects on dolphins has no merit.   

                                                             
60  See also Third Party Submissions of Canada, paras. 31-42. 
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86. Taking the “pertinent context” of subparagraphs (b) and (g) to Article XX into account, 

there are in fact two relevant prevailing conditions that the Amended Tuna Measure seeks to 

address.  Mexico has demonstrated that all tuna fishing methods result in harm to dolphins, with 

the exception of pole-and-line fishing.  As such, the first relevant prevailing condition of adverse 

effects on dolphins caused by commercial tuna fishing is “the same” for all countries that engage 

in commercial tuna fishing, and by extension, for all countries that use tuna harvested by such 

commercial tuna fishing in the production of tuna products. Second, and as a corollary, every 

country producing tuna products produces at least some tuna products that contain tuna that was 

caught in a manner that caused adverse effects on dolphins.   

87. Mexico has demonstrated that it is the three labelling conditions and requirements that 

apply to Mexico’s fishing method, and that differ from the labelling conditions and requirements 

that apply to other fishing methods, that give rise to the detrimental impact that contravenes 

Articles I:1 and III:4 of the GATT 1994.  Consequently, each of the three labeling conditions and 

requirements is directly relevant to the analysis under Article XX as a whole, including the 

chapeau. 

88. While Mexico recognizes that a violation of a substantive provision of the GATT may not 

be relied upon as sufficient to prove a violation of the chapeau to Article XX, the fact remains that 

the same circumstances giving rise to a violation of a substantive provision of the GATT can also 

result in arbitrary or unjustifiable discrimination within the meaning of the chapeau.  The U.S. 

claims that Mexico “cites to no textual basis or previous WTO reports for this proposition.”61  This 

is incorrect.  Mexico does cite clear authority in support of this proposition, being the recent 

decision of the Appellate Body in EC – Seal Products.  Although the discrimination pursuant to 

Articles I:1 and III:4 of the GATT 1994 is different from the “arbitrary or unjustifiable” 

discrimination pursuant to the chapeau to Article XX, the Appellate Body has recognized that the 

same circumstances can give rise to both. The United States has failed to discharge the burden it 

bears of proving that the Amended Tuna Measure does not result in arbitrary and unjustifiable 

discrimination contrary to the chapeau. 

                                                             
61  United States’ Second Written Submission, para. 197. 
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89. Mexico has also established that the Amended Tuna Measure results in arbitrary and 

unjustifiable discrimination pursuant to Article 2.1 of the TBT Agreement,  In the circumstances 

of this dispute, “arbitrary and unjustifiable discrimination” within the meaning of Article 2.1 

amounts to “arbitrary and unjustifiable discrimination” under the chapeau to Article XX of the 

GATT 1994. 

90. Finally, the United States maintains that “Mexico’s position simply ignores the realities of 

the past and present of the ETP tuna fishery.”   Ironically, it is the United States that has chosen to 

ignore the reality that, in all tuna fisheries, commercial tuna fishing activities have adverse effects 

on dolphins, and that every country producing tuna products produces at least some tuna products 

that contain tuna that was caught in a manner that caused adverse effects on dolphins.  By applying 

differing labelling conditions and requirements to tuna products from countries in which these 

same conditions prevail, the Amended Tuna Measure discriminates against Mexican tuna products 

in an arbitrary and unjustifiable manner. Accordingly, the general exceptions in Article XX do not 

apply. 

V. CONCLUSION  

91. Mr. Chairman and Members of the panel, it is clear from the facts of this dispute and the 

evidence provided by Mexico that the United States has not brought itself into compliance with its 

obligations under the relevant covered agreements through the adoption of the Amended Tuna 

Measure.   

92. This concludes our opening statement. We would be pleased to respond to any questions 

you may have. 


