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Mr. Chairman and members of the Panel: 

 

1. As we hope is clear, Mexico strongly supports the protection of dolphins and the 

preservation of the marine ecosystem.  It is well-recognized that the Agreement on the 

International Dolphin Conservation Program (AIDCP) and the efforts of Mexico and the 

Mexican fleet have been extremely successful, as reflected in the AIDCP winning an 

award from the United Nations Food and Agriculture Organization in 2005 for its 

achievement in minimizing dolphin bycatch. 

2. We are here because the United States, as an incentive for creation of the AIDCP, 

committed to changing the definition of dolphin-safe to a standard based on whether any 

dolphin was killed or seriously injured during the set in which the tuna was caught.  The 

United States actually implemented the change, but was required by a U.S. court decision 

to reverse it.  The United States then gave up on implementing its commitment. 

3. We emphasize that the measures implemented through the AIDCP reflect the 

considered judgment of the United States, Mexico and other countries of what was 

necessary both to protect dolphins and to provide an absolute assurance to consumers that 

the tuna products they purchase are indeed dolphin-safe.  The AIDCP measures were 

created for the specific purpose of facilitating an appropriate and accurate dolphin-safe 

labelling regime to encourage the protection of dolphins.  That is why the Amended Tuna 

Measure expressly incorporates the requirements of the AIDCP. 

4. Regrettably, because the core features of the measure have remained frozen for 

over 20 years, the measure does not promote or fulfill its original objective and the only 

tuna that can meet the original objective, tuna caught consistently with the AIDCP, has 

been effectively excluded from the US market.  Dolphin protection has long been 

achieved in the Eastern Tropical Pacific (ETP), and the measure does nothing to improve 

dolphin protection elsewhere and, in fact, undermines that protection.  Now that it is 

known that dolphin mortalities in other tuna fisheries are both regular and substantial, the 

measure does consumers a disservice by not providing accurate assurances of whether 

tuna products are dolphin safe. 
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5. As discussed in paragraphs 196 to 200 of our First Written Submission, it would 

not be appropriate in this dispute for the Panel to exercise judicial economy.  We 

respectfully request that the Panel rule on all of Mexico’s claims. In this dispute the 

detailed arguments and evidence put forward by Mexico present a prima facie case that 

the Amended Tuna Measure is not consistent with Article 2.1 of the Agreement on 

Technical Barriers to Trade (TBT Agreement) and Articles I.1 and III.4 of the General 

Agreement on Tariffs and Trade (GATT 1994). In the case of the GATT 1994, the 

inconsistencies cannot be saved by the general exception in Article XX as we described.   

6. Mexico would like to take this opportunity to correct a statement made the United 

States during the hearing.  The United States claimed that dolphin mortalities in the ETP 

are correlated to the number of dolphin sets that are made.  The facts contradict that 

assertion.  For example, the number of sets increased from 2012 to 2013, but the 

mortalities went down.  Mexico will submit more complete data on this issue in response 

to the Panel’s Question 6, in relation to which the United States raised this issue. 

7. With regard to the evidence of dolphin mortalities and other harm to dolphins 

outside the ETP, Mexico has submitted evidence from a number of independent sources 

showing that there are dolphin sets outside the ETP, and also that other major tuna fishing 

methods, such as longlines, gillnets, and trawls, cause severe harm to dolphins.  

Comprehensive information is not available for the very reason that the countries 

participating in those other fisheries have not made the effort to collect the information.  

Contrary to the implication of the U.S. argument, the fact that some countries have not 

taken action to protect dolphins in those fisheries cannot be used as a justification for 

ignoring the evidence that is available.  If that approach were followed for other 

environmental issues, the results would be disastrous.  That is not the appropriate 

approach to take to the evidence. 

8. With regard to the tracking and verification, if the United States had some way to 

actually trace allegedly dolphin-safe tuna back to the source and verify the accuracy of 

the label, we would have expected to see evidence of it by now.  We would have 

expected to see reports on verification visits to tuna processors in countries such as 

Vietnam, Thailand, and the Philippines to check their tracking systems and 
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recordkeeping.  We would have expected to see reports on verification visits to the major 

tuna trading companies to see how they keep track of which tuna is dolphin-safe and 

match captain certifications to specific lots of tuna.  We would have expected to see at 

least spot checks on vessels from countries such as Taiwan, China, and Vanuatu.  There 

is no such evidence. 

9. With regard to observers, Mexico has submitted evidence demonstrating that it is 

universally accepted that observers are necessary to have accurate information, especially 

with regard to bycatch.  The United States has not submitted evidence to the contrary.  It 

nonetheless argues that a captain’s self-certification is sufficient, but its argument is 

inconsistent with its insistence on observers in the ETP and its requirement for observer 

certifications on a limited basis within its own territorial fisheries.   

10. As noted in Mexico’s opening statement, the key issues in this proceeding are 

whether the three identified differences in labelling conditions and requirements are 

even-handed (that is, not arbitrary) in terms of the interpretation of Article 2.1 of the TBT 

Agreement and whether they amount to arbitrary discrimination within the meaning of 

the chapeau of Article XX of the GATT 1994. While the legal tests under these 

provisions are different, if differences are found to be “arbitrary” for the purpose of one 

of these provisions, they should be found to be arbitrary under the other provision. 

Arbitrariness is a fundamental concept that should be interpreted and applied similarly 

under both provisions. 

11. In Mexico’s view, an action is “arbitrary” if there is not a sufficient rational basis 

for it. The key test for arbitrariness in the circumstances of this dispute is whether the 

differences can be reconciled with, or are rationally related to the relevant policy 

objective, which in this case, is to ensure that tuna products do not contain tuna caught in 

a manner that causes dolphin mortalities or serious injury. Under this test, the differences 

are clearly arbitrary: 

a. With respect to the differences between the disqualification of Mexico’s 

fishing method and the qualification of other fishing methods, the 

United States has raised several explanations, all of which are addressed in 
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Mexico’s written submissions  and opening statement. The United States 

clarified to the Panel that it is not raising a “calibration” argument to 

justify this difference. Its “final answer” appears to be that Mexico’s 

fishing method is disqualified because dolphins are intentionally “chased” 

and set upon and the other fishing methods are qualified because dolphins 

are not intentionally “chased” and set upon. This “intention” and chasing 

criteria cannot be reconciled with nor is it rationally related to the 

objective of labelling tuna products as dolphin-safe to ensure that tuna 

products do not contain tuna caught in a manner that causes dolphin 

mortalities or serious injury.  Fishing methods that do not involve setting 

on dolphins cause substantial dolphin mortalities and serious injury. By 

not disqualifying such fishing methods, tuna products can be labeled 

dolphin-safe when they contain tuna caught in a manner that causes 

dolphin mortalities or serious injury. This is clearly arbitrary. The label 

states “dolphin-safe” not “dolphin-safe-enough” or “no dolphins chased” 

or any other statement that implies less than 100 percent dolphin safe. 

b.  With respect to the differences between tracking and verification 

requirements, it is clear from the record evidence that there are 

substantial gaps in the requirements applicable to fisheries outside the 

ETP. These gaps mean that tuna products produced from tuna caught in 

these fisheries cannot be accurately categorized as dolphin-safe or non-

dolphin-safe. Both categories of tuna are caught in these fisheries. Mexico 

emphasizes that the largest source of imports of tuna products into the 

United States is Thailand and that country sources tuna from many 

different sources, none of which is subject to proper tracking and 

verification for the purpose of dolphin-safe designations. By not 

implementing proper tracking and verification procedures, tuna products 

can be labeled dolphin-safe when they contain tuna caught in a manner 

that causes dolphin mortalities or serious injury. This is also clearly 

arbitrary and with respect to the differences in observer requirements, it 
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is clear that, in the context of dolphin-safe designations, captains’ 

certifications are inherently unreliable and independent observers are 

needed. Without such observers, tuna is being initially classified as 

dolphin-safe when it is not. Mexico has presented considerable evidence 

on this point and would like to emphasize the Department of Commerce 

(DOC) statement regarding the unreliability of log books for the purpose 

of dolphins-safe designations and the consequent need for observers. 

According to the United States, logbooks are the captains’ responsibility. 

The Department of Commerce statement relates to the US fishers who are 

subject to US law. Thus, notwithstanding that captains take responsibility 

for the information and US law applies (and this includes the extension of 

the Amended Tuna Measure’s captains’ certification requirements), in the 

view of the DOC observers are still needed. Mexico would also like to 

emphasize the different nature of information related to dolphin 

mortalities or serious injury. Such information is extremely commercially 

valuable because, as acknowledged by the United States, processors will 

not accept non-dolphin-safe tuna. There is also no way to verify such 

information after the fact because the initial capture of tuna is on the high 

seas, outside of any supervision. Thus, dockside inspections are not useful 

for this type of information. By not implementing independent observer 

requirements for all fishing vessels outside the ETP that want to supply the 

dolphin-safe tuna market, tuna products can be labeled as well as dolphin-

safe when they contain tuna caught in a manner that causes dolphin 

mortalities or serious injury and like in the other two elements, this is also 

clearly arbitrary.   

12. For these reasons, Mexico respectfully requests that this Panel to find for Mexico 

on all of these key issues. 

13. We would finally like to thank again you for your attention in this meeting, the 

Secretariat staff for your support, and also the interpreters for your assistance during 

these days. 


