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This submission contains Mexico’s comments on the Answers of the United States of America to 
the Second Set of Questions from the Panel to the Parties.  The absence of a comment by Mexico 
on any response of the United States should not be construed as a concession by Mexico of any 
of the U.S. arguments.  Rather, Mexico has focused its comments on new or particularly 
important issues raised by the U.S. responses. Other issues related to the U.S. responses have 
been fully addressed by Mexico in its previous submissions.  

 

A. FACTUAL ISSUES 

85. To the United States:  In the table explaining the functioning of the labelling scheme 
(Exhibit US-59), you have identified within the ETP areas of "regular and significant 
mortality or serious injury to dolphins" and distinguished this from areas where there is no 
such mortality or serious injury. 

(a) Please clarify how this distinction is made between areas of regular and 
significant mortality or serious injury to dolphins and areas of no such regular and 
significant mortality or serious injury within the same fishery. 
 

1. In its response to this question, the United States acknowledges that it has never made a 
determination that any non-purse seine fishery has regular and significant dolphin mortality.1  

2. The United States then speculates that the law allows the designation of “fisheries” based 
on gear type.  That approach is contradicted by the structure of the U.S. statute, which designates 
the ETP based exclusively on its geographic boundaries.   

3. The key point is that the United States has never issued regulations, guidelines, or any 
other information explaining how it would implement the portions of the statute demanding that 
requirements be imposed on the harvesting of tuna from ocean regions other than the ETP to 
protect dolphins.  Because the statute was enacted over twenty years ago, the Panel can 
reasonably conclude that the United States long ago decided never to even consider imposing 
such requirements. 

4. As Mexico has explained, the standard or criterion of “regular and significant” is one that 
has not been tested or presented at the multilateral level. There is no known scientific data or 
methodology that supports it. It is not recognized by the IATTC or, to Mexico’s knowledge, at 
other regional fisheries management organizations for addressing dolphin mortality or the 
condition of dolphins related to a particular fishery.2 

                                                             
1   U.S. Answers to Panel’s Second Set of Questions, paragraph 1. 
2  It is Mexico’s position that if the United States were truly committed to a zero tolerance standard 
of dolphin mortality, it would be addressing dolphin mortalities that are occurring in other oceans.  
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(b) Is there any area within the ETP where there is no regular and significant 
mortality?  
 

5. There are two aspects of the U.S. response to this question on which Mexico will 
comment. 

6. First, in its response, the United States asserts that “tuna and dolphins associate 
throughout the ETP and setting on dolphins to catch tuna occurs throughout the ETP.”3  In fact, 
the evidence that Mexico presented demonstrates that the association of tuna and dolphins occurs 
with different intensity in separate regions of the ETP.4     In particular, in the northern part of the 
ETP, closer to the Mexican coast, the intensity of this association is higher, compared to the 
southern part of the ETP.5   

7. Second, the United States equates “association” between tuna and dolphins to “regular 
and significant mortality”. This is incorrect. As Mexico has pointed out, inside of the ETP 
dolphin mortalities have been reduced to and been maintained at levels approaching zero 
specifically because of the multilateral process and stringent requirements established under the 
AIDCP. 6  In fact, mortalities even for the so-called depleted stocks have been held well below 
the precautionary “zero mortality rate goal” established for those stocks under the AIDCP and 
the IDCPA statute.  Any mortality level beneath the zero mortality rate goal is, by definition, 
statistically insignificant. As Mexico discussed in paragraph 55 of Mexico’s Responses to the 
Panel’s Questions from the Second Substantive Meeting, in 2009 the United States agreed to 
increase the AIDCP stock mortality limits for the two dolphin stocks that in this proceeding it 
claims are being harmed by dolphin sets.  In fact, the AIDCP standard prohibits tuna from being 
certified as dolphin safe if a single dolphin was killed or seriously injured during the set when 
the tuna was captured. 

87.       To the United States:  Please comment on Mexico's observation, in relation to the 
testimony of the President of Seafood Emporium Inc cited in Exhibit US 39, that, at the 
time of the testimony, Mexican tuna products were still subject to a US embargo and 
therefore that Mexican importer could not have been importing tuna products into to the 
United States. 

                                                             
3  U.S. Answers to Panel’s Second Set of Questions, paragraph 3. 
4  Exhibit MEX-65A.  
5  Mexico has also presented evidence that association between dolphins and tuna occurs outside the 
ETP, (i.e. beyond the meridian 150o where the ETP officially ends for management purposes, but 
certainly not for dolphin’s habitat). See MEX-2 and MEX-3. 
6  See Mexico’s Second Written Submission, paragraphs 65-67.  See also Mexico’s Responses to 
the Panel’s Questions from the First Substantive Meeting, paragraphs 53-58. 
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8. In its response the United States asserts that “[i]mport data from 1996 and 1997 show that 
in 1996 U.S. imports of skipjack tuna from Mexico totaled nearly 2 million kilos or $1.7 million 
and in 1997 U.S. imports of canned tuna (tuna in airtight containers) from Mexico totaled over 
2.2 million kilos or $3.8 million.” The tuna that was exported to the United States at that time 
was de minimis. More importantly, it is not clear from the United States response that these 
imports were related to the Seafood Emporium Inc. It is also not clear from the Exhibit US-39 
refers to skipjack imports. In any event, based on the knowledge of CONAPESCA 
representatives, the tuna products exported at that time by those companies probably was made 
from tuna harvested by non Mexican flagged vessels caught in the Western Central Pacific or by  
small pole and line vessels. This de minimis imports and the fact that this importer ceased its 
operations since 1997, illustrates the difficulties imposed by the U.S. measures on the viability to 
maintain those operations. 

 
90. To both parties:  Please explain the fishing techniques used by the different fleets 
catching the tuna used in the imported and domestic tuna products found on the US 
market during the years 1980-1990 and what are the methods used today to catch imported 
and US tuna sold on the US market. 
 
9. In its response to this question and others, the United States misuses the term 
“unassociated”.  That term is consistently used in the tuna fishing industry to refer to sets made 
on free-swimming schools of fish – i.e., fish that are not associated with anything.  Thus, in the 
reports of the IATTC, sets by purse seine vessels are categorized as “Sets on fish associated with 
dolphins”, “Sets on fish associated with floating objects”, and “Sets on fish in unassociated 
schools”.7 

10. It is important to note that any large vessel equipped with a purse seine net is capable of 
setting nets on FADs, free swimming schools, and dolphins, and therefore vessels can shift from 
one method to another during the same voyage.  That is why, in the ETP, all large purse seine 
vessels always must carry an independent observer.  Outside the ETP, even if a vessel purports to 
fish primarily using FADs, there can be no assurance that the vessel will not set on dolphins if it 
has the opportunity to do so. 

 

91. To both parties:  Please provide data on the proportion of US, Mexican and other 
vessels fishing in and outside the ETP at the time of the enactment of the measure and 
proportion today. 

                                                             
7  See, e.g., Exhibit MEX-13. 
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11. In its response, the United States stated that the U.S. tuna fleet in the ETP included 2 
purse seine vessels, and that they comprised 7 percent of the U.S. purse seine vessel fleet fishing 
for tuna.  The U.S. calculation is incorrect.8  

12. More important is the fact that the two U.S.-flagged vessels on the IATTC registry – the 
Bambino and the Connie Jean Two – are also listed in the registry of the WCPFC.9  Moreover, as 
Mexico previously established, U.S. tuna products manufacturers source less than 1% of their 
supplies of tuna from the ETP.10  It is entirely possible that the tuna comprising that 1% is not 
purchased from either of the two U.S. vessels. 

13. The overwhelmingly likely implication is that the two U.S. purse seine vessels identified 
by the United States as fishing in the ETP actually fish primarily, if not exclusively, in the 
Western and Central Pacific, and are registered with the IATTC as a contingency in case the 
vessels happen to cross the “boundary” between the Central and Eastern Pacific. 

14. Thus, the evidence supports Mexico’s position that the U.S. measure has no material 
effect on the U.S. tuna products industry or on U.S.-flagged vessels. 

 

92. To the United States: Please clarify: 

(a) what proportion of the US fleet [that] the US vessels that used to set on dolphins 
in the ETP represented, at the time of the enactment of the measures; 
 

15. The United States appeared to misunderstand this question.  Based on the figures 
provided by the United States in response to Question 91, the proportion of the U.S. purse seine 
fleet comprised of vessels that set on dolphins in the ETP was approximately 47% (44 divided by 
94).  As Mexico has previously explained, in the late 1980s the U.S. fleet was already well along 
in the process of relocating to the Western Pacific, where the United States obtained access to the 
EEZs of Pacific nations or had landing and processing facilities in their territories.  The Mexican 
fleet does not have that option.11  

 

                                                             
8  2 vessels out of the total of 42 the United States identified are under 5% of the total.  Even 
excluding the vessels in the Atlantic the United States says did not fish for tuna in 2010, the percentage 
would be 5.5%. 
9  IATTC and WPCFC registries. Exhibit MEX-122 . 
10  Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraph 107. 
11  Additionally, in changing their fishing method, the U.S. purse seine vessels have moved 
particularly to FAD fishing, a method that has been widely and increasingly condemned by leading 
environmental NGOs for damage to the tuna stocks and the overall eco-system. Exhibit MEX-69. 
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(b) what proportion of US vessels currently fish in the ETP and what fishing 
methods they use. 
 

16. As Mexico explained above, the United States exaggerates the proportion of U.S. purse 
seine vessels that are active in the ETP when it claim that 7% of its purse seine fleet is fishing for 
tuna in the ETP, since the two vessels it identifies are also registered in the WCPFC and the 
available evidence indicates that the U.S. tuna products industry sources less than 1% of its tuna 
from the ETP. Virtually all tuna used in canned and pouched tuna products is harvested by purse 
seine vessels.  Accordingly, the many other U.S. vessels fishing for tuna in the ETP not using 
purse seine nets are capturing little, if any, tuna for use in tuna products and are unaffected by the 
U.S. measure. The fact that the U.S. measures do not impact the U.S. fleet, or challenge existing 
commercial arrangements by the large canneries, makes it much easier for  the United States to 
maintain measures that neither reduce dolphin mortality nor protect tuna stocks and the eco-
system.  

 
95. To the United States:  Please clarify what proportion of the tuna products sold on 
the US market is eligible for the dolphin-safe label and how much of that tuna does in fact 
bear the label.  

17. The United States answered that all U.S. domestic tuna products are eligible to be labeled 
dolphin safe and that in 2009, 98.5% of imported tuna products were eligible.  The United States 
previously has reported that domestic production (which is 100% eligible) comprises about 48% 
of the U.S. market.12  By implication, therefore, tuna products not eligible for the dolphin safe 
constitute well under 1% of the total U.S. market. 

18. The United States indicates that it does not have information on what proportion of tuna 
products sold in the United States are eligible to be labeled dolphin safe but are not.  It again 
cites the Wal-Mart Great Value label tuna product sold in pouches, but Wal-Mart places the 
dolphin safe label on its canned tuna products, the U.S. Commerce Department lists Great Value 
on its website as a dolphin safe brand, and in any event Wal-Mart faces no market barrier in 
convincing itself to carry its own brand.  Moreover, the Commerce Department’s website lists 
every major brand sold in the United States as having been found to display a dolphin safe label.   

19. The evidence therefore indicates that the proportion of tuna products eligible to be sold as 
dolphin safe but are sold without such a label is de minimis.13   

20. Significantly, the United States has confirmed Mexico’s factual position that 100% of 
U.S. tuna products are eligible to be labelled dolphin safe. Accordingly, 100% of those products 
                                                             
12  U.S. Second Written Submission, paragraph 22. 
13  See Mexico’s Responses to the Panel’s Questions from the Second Substantive Meeting, 
paragraph 91. 
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have access to the principal distribution channels for tuna products while approximately 96% of 
like Mexican tuna products do not.  These facts form the foundation for Mexico’s national 
treatment discrimination claims under Article III:4 of the GATT 1994 and Article 2.1 of the TBT 
Agreement. 

21. The United States also acknowledges that over 98% of total U.S. imports (by volume) of 
canned tuna products were eligible to be labeled dolphin safe in 2009.  This confirms Mexico’s 
factual position that almost 100% of tuna products imported from other countries are eligible to 
be labelled dolphin safe.  Accordingly, almost 100% of those products have access to the 
principal distribution channels for tuna products while approximately 96% of like Mexican tuna 
products do not.  These facts form the foundation for Mexico’s most-favoured-nation treatment 
discrimination claims under Article I:1 of the GATT 1994 and Article 2.1 of the TBT 
Agreement. 

 

96.  To the United States: Please explain whether any environmental labels other than 
dolphin-safe are used on tuna products sold in the United States. 

22. In response to this question, the United States identified the environmental label 
promoted by the Marine Stewardship Council (MSC), a private non-profit organization that use 
of an MSC label on seafood harvested from a fishery that MSC has certified as meeting its 
sustainability standards.  The United States indicated that this label is carried by tuna products 
sold by American Tuna, which contain albacore tuna caught by pole and troll methods in the 
North Pacific.  Use of the MSC label is completely voluntary, and the U.S. government has no 
role in enforcing its use. Major grocery chains in the United States do not demand tuna products 
bear the MSC label as they do with a dolphin safe label.  

23. The United States also mentions that “[i]n the past, imported tuna products from Mexico 
sold in the United states under the “Tuny” brand included on the label a graphic showing ocean  
waves inside the circles”, and adds that “[i]t is not clear whether products labeled in this manner 
were intended to convey an environmental message.14  This suggestion is incorrect. That symbol 
is a corporate logo for Grupo Mar, the owner of the Tuny trademark, and not an environmental 
symbol.  

 
102.(b)   In Exhibit US-73, you presented a receipt for the purchase of a tuna product of the 
brand Great Value in Walmart.  This product is not labelled "dolphin safe".  Please clarify 
whether, as you understand it, this product meets the requirements in order to be labelled 
"dolphin-safe".  Are you aware whether this tuna is made from tuna caught by Mexican 
vessels and processed by a cannery in Thailand or whether it is made of tuna caught by 
other vessels? 

                                                             
14  U.S. Answers to the Panel’s Second Set of Questions, paragraph 20 and footnote 35. 
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24. In response to this question, the United States asserted “… the fact that the largest U.S. 
food distributor sells a product not labeled ‘dolphin-safe’ belies Mexico’s assertion that the label 
is necessary to be sold in major distribution channels.”  This is incorrect.  As Mexico has 
explained, the U.S. Commerce Department lists Great Value on its “dolphinsafe.gov” website as 
a dolphin safe brand, and in any event Wal-Mart faces no market barrier in convincing itself to 
carry its own brand.  Mexico has established that major grocery chains will not carry Mexican 
brands unless they have the dolphin safe label.15  The United States does not dispute that 
Mexican tuna products are not sold in the major U.S. distribution channels. 

 
107. To the United States: Please comment on Exhibit MEX-103.  In this context, please 
clarify the meaning of the terms "federal requirements" in this document.  Does this 
designation mean that the products at issue fulfil the requirements to be labelled 
dolphin-safe, or to be sold in the United States, or something else? 
 
25. In its response, the United States incorrectly describes Mexico’s argument as being that 
the Great Value tuna product pouch was labeled dolphin safe, and then responds to its 
mischaracterization of that argument.  It also provides a technical explanation of the website that 
is not actually contained on its website. 

26. In fact, Mexico cited Exhibit MEX-103 in noting that the Commerce Department’s 
website showed the Great Value brand in bold typeface, which indicates that the brand satisfied 
the U.S. requirements to be labeled dolphin safe.  If a consumer were concerned about whether 
the Great Value pouched tuna product was dolphin safe, he or she would see on the Commerce 
Department’s website that the U.S. Government had approved the Great Value brand as dolphin 
safe.  Indeed, that is the purpose of the website.   

27. The United States cites a list of obscure brands on the list that are not in bold that it 
claims it “verified were dolphin safe,” without providing evidence in support of that assertion.16 

Even assuming there was “verification,” the United States says that “verification” simply 
consists of checking whether the marketer of the tuna product responded to a request for 
documentation, whether a Form 370 was submitted at the time of import, and whether the 

                                                             
15  It is instructive to note that in Mexico, Wal-Mart stores carry the same Mexican brands that the 
U.S. measures prevent Wal-Mart from offering in its U.S. stores.  This helps illustrate the impact of the 
U.S. technical regulation.  Exhibit MEX-123 shows a list of tuna products that are currently sold in 
“Superama”, which belongs to the Wal-Mart group in Mexico. Available at  
http://www.walmartmexico.com.mx/walmart.html and 
http://www.superama.com.mx/busqueda.asp?tipo=compra-por-nombre&producto=atún en agua 
16  The “Sam’s Choice” brand that the United States highlighted as a Wal-Mart product is no longer 
sold.  Wal-Mart’s private label brand is Great Value, which the Commerce Department’s website 
identifies as dolphin safe. 
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product was subject to the U.S. yellowfin tuna and driftnet embargoes.  (The yellowfin embargo 
is based on whether the country of origin of the tuna is from a specific list of countries; the so-
called driftnet embargo only potentially applies to certain products of Italy, and does not apply to 
tuna products.)  For products made with non-ETP tuna, the only requirement is that there be a 
captain’s self-certification that no a dolphin set was not made during the voyage during which 
the tuna was harvested.  Those certifications are unverifiable, since there is not an independent 
observer on the vessels and no way to authenticate the certifications. 

28. With regard to the U.S. comments on Ocean’s Best tuna, it should be noted that the 
United States originally introduced the photograph of an Ocean’s Best can without identifying 
the source of the photographs, thereby implying that it was currently being sold.17  Mexico was 
skeptical that the brand had been sold in the United States in recent years, and the absence of the 
brand from the Commerce Department’s list supported Mexico’s view.  The United States has 
now confirmed that Ocean’s Best tuna products were imported only in 2002.18  Whether or not a 
small quantity of an unknown U.S. brand was imported nine years ago has no relevance to the 
fact that the major Mexican brands remain blocked from the principal U.S. distribution channels.  

 
108. To the United States: Is there intentional setting on dolphins outside the ETP? 
 
29. In its response, the United States seems to concede there are “intentional sets” on 
dolphins outside the ETP, but it claims that such sets do “not involve the intentional chase and 
encirclement of dolphins”.  Thus, it appears the United States intends to suggest that outside the 
ETP, herds of dolphins swim up to the side of purse seine vessels, stop, and patiently wait for the 
vessel to encircle them with nets, without intervention by the crews of the vessels.  If that is what 
the United States intended to imply, such an assertion would be preposterous.  It also would be 
totally unsupportable, as there is no oversight or regulation of dolphin sets outside the ETP.  In 
fact, because there is no regulation of dolphin sets outside the ETP – meaning that the vessel 
crews are untrained in dolphin protection and there is no equipment to protect dolphins – even a 
smaller number of dolphin sets could result in significantly higher mortalities and injuries than in 
the ETP.   

30. The United States also repeats its claim that “the number of dolphins involved would be 
small and on a fundamentally different scale than in the ETP.”  This statement also is 
unsupportable, because no regional fisheries management organization other than the IATTC has 
been monitoring dolphin sets.   

31. Further, the U.S. unilateral standard mandates that tuna cannot qualify as dolphin safe if 
there was even a single set on dolphins during a voyage.  That means that, if during the course of 

                                                             
17  U.S. Second Written Submission, footnote 32. 
18  In 2002, U.S. total imports amounted 171,521,949 kilograms. The 20,000 kilograms of Ocean’s 
Best represented 0.011% of total imports of the United States. 
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a 60 to 90 day voyage a vessel were to make one set on dolphins, and fished on FADs for every 
other set, none of the tuna harvested during that voyage would qualify as dolphin safe.  
Therefore, for example, even if tuna caught using a dolphin set comprised only 2% of the tuna 
caught during a voyage, 100% of the tuna on the vessel would be disqualified.  This means that 
the risk that tuna caught in the Western and Central Pacific and elsewhere outside the ETP does 
not satisfy the U.S. standard remains high even if the vessels are not predominately using 
dolphin sets.  

32. The key element of the U.S. position is the proposition that, if the United States 
speculates that the incidence of dolphin sets is lower in an ocean region than in the ETP, there is 
no need to monitor dolphin sets or dolphin mortalities in that other region.  Therefore, for tuna 
products made from non-ETP tuna, the United States intends for the label to mean “probably 
dolphin safe.”  U.S. consumers probably would be surprised to know that, for tuna products 
made from non-ETP tuna, the label provides no assurance that the tuna contained in the tuna 
product they are purchasing is actually dolphin safe. 

33. The United States’ latest characterization of the measure’s objectives is “to reduce the 
harm to dolphins and ensure consumers are not misled by dolphin safe claims.”19  As designed 
and implemented, the U.S. measure does not have these objectives.  If the Panel were to find that 
the measure does have those objectives, it is clear that the measure does not fulfill them.  The 
only objective fulfilled by the measure is to prevent Mexican tuna products from having access 
to the principal distribution channels. 

111. To the United States: Please clarify the relevance of your arguments relating to the 
justification of the measure in terms of dolphin protection, such as the arguments related to 
the effects of setting on dolphins and the absence of recovery, for the Panel's consideration 
of Mexico's claims under Articles III:4 and I:1 of the GATT 1994 and 2.1 of the TBT 
Agreement. 
34. The United States repeats its arguments that the distinctions drawn by the U.S. measures 
are not based on origin.20  These arguments are without merit as explained in detail by Mexico in 
its previous submissions.21 

35. The United States argues that the “clear relationship between the objective of the U.S. 
measure and the conditions under which tuna products may be labeled dolphin safe supports the  
conclusion that the U.S. measures do not use fishing technique as a means to afford protection to 
U.S. tuna products”.22  Mexico has explained that the United States misinterprets and misapplies 

                                                             
19  U.S. Answers to Panel’s Second Set of Questions, paragraph 37. 
20  Ibid., paragraph 32. 
21  Mexico’s Second Written Submission, paragraphs 140-148; Opening Statement of Mexico at the 
Second Substantive Meeting with the Panel, paragraphs 30-45. 
22  U.S. Answers to the Panel’s Second Set of Questions, paragraph 33. 
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the concept of “affording protection” under Article III of the GATT 1994 and that the U.S. 
measures afford protection to domestic production within the meaning of Article III because they 
modify the conditions of competition in favour of like U.S. products and thereby treat imports of 
tuna products less favourably.23 

36. In suggesting that there is some such relevance, the United States misreads the Appellate 
Body's statement in Japan-Alcohol that the general principle under Article III is that measures 
shall not be applied so as to afford protection to domestic production. This is true. But this 
statement by the Appellate Body was made in the context of a ruling affirming that the test of 
this principle is whether the measure in question modifies the conditions of competition in the 
relevant marketplace. This was the very ruling in which the Appellate Body rejected the notion 
that the "aims" (that is, the justification, intent, purpose, or objective) of a measure are relevant 
to a determination of whether there is "less favourable" treatment. All that is relevant to this 
determination are the "effects" of the measure. 24  

 

B. CLAIMS UNDER THE TBT AGREEMENT 

[Judicial economy and order of analysis] 
 
115. To both parties:  Please clarify the relationship between Article 2.1 and Article 2.2 
of the TBT Agreement.  In this context, please clarify:  

 
(a) Whether a measure found to be inconsistent with Article 2.1 of the TBT Agreement 

can be "justified" under Article 2.2 of the same Agreement? 

37. The United States argues that “[i]f under Article 2.2 a measure is found to fulfill a 
legitimate objective, the complaining party must put forward a reasonably available alternative 
that fulfills this objective at the level that Member considers appropriate and is significantly less 
trade restrictive”.  

38. This assertion is incorrect. As Mexico has responded in Questions 67, 133 and 135, there 
is no requirement for the complaining party to identity an alternative measure that fulfills “the 
objective at the level that a Member considers appropriate” and is also “significantly” less trade 

                                                             
23  Opening Statement of Mexico at the Second Substantive Meeting with the Panel, paragraphs 53-
56; Mexico’s Responses to the Panel’s Questions from the Second Substantive Meeting, paragraph 139. 
24  Appellate Body Report, Japan - Alcohol, paragraphs 16-18. See also Opening Statement of 
Mexico at the Second Meeting with the Panel, paragraphs 23, 24 and 30-48. 
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restrictive. This language is relevant for Article 5.6 and footnote 3 in the text of the SPS 
Agreement.25 

 
123. To the United States: In paragraphs 102 and 105 of your second written submission 
you suggest that the fact that in EC - Sardines the Appellate Body was not addressing 
labelling requirements, and therefore did not address the question of what it means for 
compliance with a labelling requirement to be mandatory, is a relevant difference between 
that case and the present dispute. Please clarify whether you consider that the term 
"mandatory" has a different meaning in relation to "labelling requirements", as compared 
to other types of measures covered under paragraph 1 of Annex 1 of the TBT Agreement. 
In responding to this question, please address the relevance of the Appellate Body's 
reference, in EC - Sardines, to the panel's observation that it "fail[ed] to see the basis on 
which a distinction can be drawn between a requirement to 'name' and a requirement to 
'label' a product for the purpose of the TBT Agreement". 
 

39. The United States continues to argue that the phrase “with which compliance is 
mandatory” means that the product must meet certain conditions in order to be sold, imported, 
distributed, or otherwise marketed.26 It argues that alternative interpretations would make the 
phrase “with which compliance is mandatory” in the definition of a technical regulation 
redundant in the context of a labelling requirement and render the term “labeling requirement” 
and “with which compliance is not mandatory” in the definition of a standard without effect.27 

40. The United States’ interpretation is too narrow. While Mexico agrees that if compliance 
were mandatory in order to place a product on the market the “mandatory” element in the 
definition of technical regulation will be met, this is not the only circumstance that establishes 
this element of the definition.28 Clearly one of those circumstances is a requirement that allows a 
product to be placed on the market only under certain circumstances such as with a “dolphin 
safe” label affixed and prohibits the use of the label in all other circumstances.29 

                                                             
25  See Opening Statement of Mexico at the Second Substantive Meeting with the Panel, paragraphs 
79-82; Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraphs 226-
240; Mexico’s Responses to the Panel’s Questions from the Second Substantive Meeting, paragraphs 100, 
103 and 104. 
26  U.S. Answers to Panel’s Second Set of Questions, paragraph 46. 
27  Ibid., paragraph 47. 
28  Mexico’s Responses to the Panel’s Questions from the Second Substantive Meeting, paragraph 
89. 
29  Ibid. See also Mexico’s Second Written Submission, paragraphs 196-199. 
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41. The United States also misinterprets the relevant facts, reasoning and findings in EC – 
Sardines and how they support Mexico’s interpretation of the phrase “with which compliance is 
mandatory”. Mexico has explained in detail how this report supports its case.30  

42. Finally, Mexico has explained how its interpretation does not render the term “labelling 
requirement” and the phrase “with which compliance is mandatory” meaningless.31 

 
128. To the United States: How do you reconcile your argument that the DPCIA provisions 
establish a voluntary labelling scheme with the fact that they prohibit the use of any 
alternative label that makes any reference to dolphins or other sea mammals? In 
addressing this question, please comment on the relevance of the Appellate Body's 
determination in EC - Asbestos that a technical regulation may prescribe product 
characteristics in either a positive or a negative form. Does the removal of the discretion to 
use alternative labels give a mandatory nature to the provisions? 
 
43. Mexico’s comments on the United States’ response to Question 123 of the Panel (above) 
apply equally to the United States’ response to this question. 

 
129. To both parties: Please clarify the relevance of the fact that the measure prohibits the 
use of any labels referring to dolphins in the context of assessing whether the measures at 
issue are "mandatory" within the meaning of Annex 1, paragraph 1. Please clarify in this 
context whether, in your view, the fact that the conditions of access to the label are 
enforceable under US law makes compliance with it mandatory. Please provide an example 
of what would be a government enforceable labelling requirement that would not be 
mandatory. 
 

44. Mexico’s comments on the United States’ response to Question 123 of the Panel (above) 
apply equally to the United States’ response to this question. 

 
131. To the United States: Could you please provide examples of other labelling schemes 
that are generally considered as voluntary, and that restrict the use of alternative labels in 
a way that is similar to the restrictions to the use of alternative labels set out by the DPCIA 
provisions? 
 

                                                             
30  Mexico’s Responses to the Panel’s Questions from the Second Substantive Meeting, paragraphs 
92-93. 
31  Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraphs 
128-133; Mexico’s Responses to the Panel’s Questions from the Second Substantive Meeting, paragraphs 
94-98. 
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45. The United States asserts that “the U.S. dolphin safe labeling provisions do not prohibit 
the use of alternative labels”.32 What is relevant is the fact that the U.S. measures prohibit the use 
of dolphin safe labels not meeting the conditions specified in the measure thus prohibits the use 
of the ADICP dolphin safe label. 

132. To the United States:  Is the "dolphin safe" official logo a registered trademark in 
the United States? Does trademark protection provide guarantees against deceptive 
practices comparable to those provided in the measures at issue? 

46. In its response, the United States asserts that if “a party used a deceptive term that was 
not part of a trademark, the legal prohibitions against deceptive uses of trademarks would not 
provide a basis for preventing the party's use of the deceptive term.”  It appears that the United 
States intended to suggest that the U.S. dolphin safe measure is necessary to prevent deceptive 
practices.  If that was the U.S. intent, it is incorrect.  The U.S. Federal Trade Commission Act 
has long provided authority to the Federal Trade Commission (“FTC”) to prevent and sanction 
deceptive acts and practices generally, and the FTC has issued regulations specifically providing 
guidelines on environmentally-related claims.  Those regulations are independent of the U.S. 
dolphin safe tuna measure.33  

 

134. To the United States: Please comment on Mexico’s contention that the fact that a 
footnote similar to footnote 3 of the SPS Agreement was not included in Article 2.2 of the 
TBT Agreement must be given some meaning when interpreting the latter. 

47. Mexico’s comments on the United States’ response to Question 115 of the Panel (above) 
apply equally to the United States’ response to this question. 

48. The United States refers to the letter from the Director General of the GATT at time the 
TBT Agreement was concluding, suggesting that Article 2.2 of the TBT Agreement should be 
interpreted similarly to Article 5.6 of the SPS Agreement. 

49. In the event that the letter from the Director General has some relevance for the 
interpretation of the TBT Agreement34, Mexico notes that the letter itself does not support the 

                                                             
32  U.S. Answers to Panel’s Second Set of Questions, paragraph 57. 
33  Guides For The Use Of Environmental Marketing Claims, 15 CFR Part 260, available at 
http://www.ftc.gov/bcp/grnrule/guides980427.htm#260.5.  Exhibit MEX-124. 
34  In accordance with article 32 of the Vienna Convention, supplementary means of interpretation, 
including the preparatory work of a treaty and the circumstances of its conclusion, can be used when an 
ordinary meaning of the treaty is ambiguous or obscure; or leads to a result which is manifestly absurd or 
unreasonable. Mexico does not consider it is necessary for purposes of TBT article 2.2 to have recourse to 

Footnote continued on next page 
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U.S. position. The panel will realize from the plain reading of the letter that during the TBT 
negotiations the US government proposed the inclusion of a footnote under article 2.2 and 2.3 of 
the TBT Agreement.  This footnote would have been equivalent to the footnote under Article 5.6 
of the SPS Agreement.  Specifically, the proposed text by the US included the following:  

…is not more trade restrictive than necessary, and the changed circumstances or 
objectives cannot be addressed in a less trade-restrictive manner, unless there is 
another technical regulation, including alternative versions of the technical 
regulations, reasonably available taking into account technical and economic 
feasibility, that fulfills the legitimate objective and is significantly less restrictive 
to trade.  

50. This proposed text was not adopted by the negotiators.  As the Director General of the 
GATT explained to the US government, “it was not possible to achieve the necessary level of 
support for the US proposal to add a new footnote to Article 2.2 and 2.3 of the Agreement”.  

51. In Mexico’s view the letter provided by the United States demonstrates that (i) the 
drafters of the TBT Agreement decided to not include a provision equivalent to footnote of 
Article 5.6 of the SPS Agreement; and (ii) accordingly there is no legal basis to suggest that the 
word “significantly” should form part of the interpretation of Article 2.2 of the TBT Agreement. 

52. Finally on paragraphs 59 and 60 in response to Question 134, even assuming solely 
arguendo the validity of this U.S. argument, a “reasonably available alternative measure” for the 
United States would simply be to permit the use in the US market of the AIDCP "dolphin safe" 
label. 

 

135. To both parties: If the Panel determined that an analysis of the significance of the 
trade-restrictiveness of a technical regulation and the available alternatives is appropriate 
when applying Article 2.2 of the TBT Agreement, what should be considered significantly 
trade-restrictive or significantly less restrictive to trade in light of the facts of this case? 

53. The United States asserts that “a measure that is significantly trade-restrictive is a 
measure that meaningfully restricts trade or has more than a minimal or de minimis trade-
restrictive effect”.35  Clearly a measure such as the one at issue in this dispute that prevents 
imports from accessing principal distribution channels has “more than a minimal or de minimis 
trade-restrictive effect”. 

                                                             
Footnote continued from previous page 
supplementary means of interpretation. There is nothing in the plain text of article 2.2 of the TBT 
Agreement that is ambiguous or obscure or leads to a result manifestly absurd or unreasonable. 
35  Ibid., paragraph 63. 



United States ─ Measures Concerning the Importation Mexico’s Comments on the Responses of the U.S. to the 
Marketing and Sale of Tuna and Tuna Products   Panel´s Questions from the Second Substantive Meeting 
WT/DS381  January 26, 2011 
   
 

 15

 

138. To the United States: Please comment on Mexico’s argument that the United States 
incorrectly relies on Article 5.6 and Footnote 3 of the SPS Agreement and includes in the 
definition of “necessary” in Article 2.2 of the TBT Agreement two concepts that are not in 
the text of the provision: (i) the concept that the measure must fulfill a legitimate objective 
“at the level that the Member imposing the measure has determined appropriate”; and (ii) 
the qualifying term “significantly” in the phrase “not more trade restrictive”. 

54. Mexico’s comments on the United States’ response to Questions 115 and 134 of the 
Panel (above) apply equally to the United States’ response to this question. 

  

139. To the United States:  Do you agree with Mexico's claim in paragraph 187 of its 
response to question 59 from the Panel, that the concept of "international standard" in 
Article 2.4 "should be applied flexibly"?  Please provide the reasons supporting your 
position. 

55. In its response, the United States completely missed Mexico’s point regarding the IEEE 
and SAE International.  The issue is not that those organizations have no governmental bodies as 
members, but rather that they are organizations for individuals that have no national bodies – 
governmental or non-governmental – as members.  Yet the United States “agrees that bodies 
such as IEEE and SAE may develop international standards.”   

56. The United States also complains about the risk of Members not knowing which 
standards are international standards on which they have an obligation to base their technical 
regulations.  Mexico reiterates its view that in the circumstances of this case, where the United 
States expressly agreed to the international standard at issue, there is no basis to be concerned 
that the United States was unaware of its obligation. 

 
142. To both parties:  Acting as member of the IATTC and within the context of this 
organization, has the United States ever objected the appropriateness or effectiveness of the 
AIDCP regime to protect the dolphin populations in the ETP?  Within the same context, 
has the United States ever expressed concerns about the consumer-deceiving potential of 
the AIDCP "dolphin-safe" designation? 
 
57. The United States avoided answering directly the question by the Panel about objecting 
to the appropriateness and effectivness of the AIDCP regime. To be clear, the United States has 
not.  Nor has the United States made the arguments it presented during the course of this dispute 
in the multilateral AIDCP. By choosing to act unilaterally rather than multilaterally, on the facts 
of this dispute, Mexico considers that the U.S. actions are arbitrary and unjustifiable.  
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58. With regard to the second part of the Panel’s question, the United States agreed that it has 
never “expressed concerns about other countries’ use of the AIDCP dolphin safe designation for 
their markets in the IATTC or AIDCP party meetings”.  The more detailed background is that 
there is an AIDCP “Working Group to promote and publicize the AIDCP Dolphin Safe Tuna 
Certification System”.  The minutes of the October 29, 2009 meeting of the Working Group 
(which included 12 representatives from the United States) approved a proposal, presented in 
Document DSP-14-04, to develop a “new plan for publicizing and promoting the AIDCP.”  The 
document indicates that the Secretariat was asked to evaluate ten elements as the basis for the 
new plan, including the following: 

1. Preparation of educational and information campaigns for the general public.  

2. Continuation of permanent training programs for the on-board observers.  

3. Holding informative round tables at the level of the various state bodies.  

4. Holding cycles of conferences.  

5. Involvement of industries in activities for promoting and publicizing the AIDCP.  

6. Diagnosis of actions taken internally and externally to construct a program with self-
evaluation facilities.  

7. Coordination of joint strategies at the regional level among different Parties.  

8. Alliances with related environmentalist groups  concerned about conservation of 
fisheries resources in the eastern Pacific Ocean  

9. Publicizing and promotion efforts through diplomatic mechanisms.  

10. Assessment of the implementation of an "Ecosystem Friendly" certification system. 36   

59. The United States provides a link to the AIDCP International Dolphin Safe Certification 
Program on the U.S. dolphinsafe.gov website.37 

60. Accordingly, it is clear that the United States has not objected to the AIDCP standard as 
deceptive.  Rather, it cannot support the standard within U.S. territory because U.S. law (the 
measures at issue) prohibits use of the AIDCP label.  

 
C.  CLAIMS UNDER THE GATT 1994  
                                                             
36  Working Group to Promote and Publicize the AIDCP Dolphin Safe Tuna Certification System, 
14th Meeting (29 Oct. 2009) and Document DSP-14-04.  Exhibit MEX-125. 
37  Commerce Department’s dolphinsafe.gov webpage.  Exhibit MEX-126. 
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146. To the United States: In your oral statement you argue that a measure that affords the 
same treatment to imported and like domestic products does not discriminate against 
imported products and cannot violate Article I:1 or Article III:4 of the GATT 1994. Please 
clarify what is meant by "the same treatment" in that context? 
 
61. The United States argues that “the type of evidence that has been used in other disputes to 
show that a facially origin-neutral measure in fact accords imported products less favorable 
treatment than like domestic products as well as factors that the Appellate Body has noted would 
be relevant in rebutting such evidence, for example, whether there is a clear relationship between 
the objective of the measure and the treatment it accords”.38 The United States is trying to bring 
back an “aims and effects” test that has been rejected by the Appellate Body.39 

 
147. To the United States: During the second substantive meeting, Mexico observed that 
the US arguments concerning any objectives that the United States may have are irrelevant 
to the claims Mexico is making under Articles I and III of the GATT and Article 2.1 of the 
TBT Agreement, and are only relevant to its claims under Article 2.2 of the TBT 
Agreement. Please comment. 
 
62. As in its response to Question 146 of the Panel, the United States is trying to bring back 
the “aims and effects” test that has been rejected by the Appellate Body.40 

 
151. To the United States:  You suggest that it is necessary to establish that a different 
treatment "based on origin" exists for a finding of "less favourable treatment" to be made.  
Are you suggesting that a single measure or requirement applied in the same manner to 
domestic and imported products cannot "modify the conditions of competition to the 
detriment of imported products"?   Assume, for the sake of argument, a measure requiring 
all tuna to be caught using pole & line fishing as a pre-condition to bear the dolphin safe 
label, where all or the majority of domestic tuna products are made of tuna caught by pole 
and line fishing and all or the majority of imported tuna products are made of tuna caught 
using other fishing methods.  Would such a measure afford "less favourable treatment" in 
your view? 
 
                                                             
38  Ibid., footnote 90. 
39  Opening Statement of Mexico at the Second Substantive Meeting with the Panel, paragraph 54; 
Mexico’s Responses to the Panel’s Questions from the Second Substantive Meeting, paragraph 139 and 
footnote 75. 
40  Opening Statement of Mexico at the Second Substantive Meeting with the Panel, paragraph 54; 
Mexico’s Responses to the Panel’s Questions from the Second Substantive Meeting, paragraph 139 and 
footnote 75. 
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63. The "objective" of a measure has no relevance at all to a determination of whether there 
is or is not "less favourable" treatment.  It could conceivably be relevant only to a possible 
defense under Article XX. The United States has claimed no such defense in this dispute.  

 
153. To both parties: Please clarify whether, in your view, the existence of "less favourable 
treatment" under Article III:4 relates in essence to the impact of the measure or to its 
objectives (or to something else)? 
 

64. In its responses to Questions 148-150 and 152-153 of the Panel, the United States repeats 
its arguments that the distinctions drawn by the U.S. measures are not based on origin.41  These 
arguments are without merit as explained in detail by Mexico in its previous submissions.42 In 
the same responses it also tries to bring back the “aims and effects” test that has been rejected by 
the Appellate Body.43 

65. In its response to Question 153 of the Panel, the United States also argues that: 

Note that it is not enough for the measure to impact or modify the conditions of 
competition. The impact must modify those conditions to the detriment of imported 
products. This implies a negative impact on the conditions of competition for imported 
products relative to domestic products. Thus, in this dispute, it would not be not enough 
for Mexico to show that the absence of a dolphin safe label on Mexican tuna products 
affects its ability to compete in the U.S. market. Mexico must show that it is the U.S. 
provisions that alter the conditions under which imported and domestic products compete 
to the detriment of imported products. However, because under the U.S. provisions the 
same conditions on use of a dolphin safe label apply to domestic and imported tuna 
products, the U.S. provisions do not modify the conditions of competition as between 
imported and domestic tuna products.44 
 

66. The evidence before the Panel demonstrates that the U.S. measures prohibit the use of the 
dolphin safe label on almost all Mexican tuna products and therefore prevent such products from 
accessing the principal distribution channels in the U.S. market while the same measures allow 
all like U.S. tuna products to use the label and therefore have access those channels.  Clearly the 

                                                             
41  U.S. Answers to Panel’s Second Set of Questions, paragraphs 84-91, 93-100, 101-106, 108-111 
and 112-119. 
42  Mexico’s Second Written Submission, paragraphs 140-148; Opening Statement of Mexico at the 
Second Substantive Meeting with the Panel, paragraphs 30-45. 
43  Opening Statement of Mexico at the Second Substantive Meeting with the Panel, paragraph 54; 
Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraph 139 and 
footnote 75. 
44  U.S. Answers to Panel’s Second Set of Questions, paragraph 118. 
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measures modify the conditions of competition in the U.S. market to the determent of imported 
tuna products compared to like domestic products. 

 
157. To the United States: Commenting on Mexico's assertion that at the time of US - Tuna 
(Mexico) "there was no factual basis upon which to assess the effects of the dolphin safe 
labelling provisions" you argue that Mexico confuses the effect of the measure - i.e., how it 
operates and whether it fails to accord an advantage to imports of Mexican tuna products - 
with the effects of the measure on trade flows and that the panel in that dispute devoted 
considerable effort to considering how the U.S. dolphin safe labelling provisions operated 
and whether they accorded an advantage to imported tuna products of other countries that 
they did not also accord imported tuna products of Mexico. Please clarify how the existence 
of the embargo on Mexican yellowfin tuna is not relevant for assessing that Mexican tuna 
products have in effect not been granted the same treatment than tuna products 
originating in other ETP and non ETP countries with respect to the access to the tuna 
dolphin safe label once on the US market. 
 
67. In responding to this question the United States misses a key point.  When the embargo 
was in place there was no factual basis upon which to assess the de facto discriminatory and 
trade restrictive effect of the U.S. dolphin safe labelling measures that is at the core of Mexico’s 
claims. 

68. The United States’ argument that “in the absence of the U.S. dolphin safe labeling 
provisions would be speculative at best, particularly given consumers’ strong preference for 
tuna that is not caught in manner harmful to dolphins” is factually inaccurate and not supported 
by the evidence. Consumers do not have a “strong preference” for “tuna that is not caught in a 
manner harmful to dolphins”.  The evidence of U.S. retailers and final consumers clearly 
establishes that there is a preference for dolphin safe tuna that meets the AIDCP conditions.45 

                                                             
45  See Mexico’s Responses to the Panel’s Questions from the First Substantive Meeting, paragraphs 
5-17 and 63-66. 
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List of Exhibits 
 
 

 
 

Number Title 

MEX-122 IATTC and WPCFC registries. 

MEX-123 List of products currently sold in “Superama” (Wal-Mart group in Mexico), 
available at  http://www.walmartmexico.com.mx/walmart.html and 
http://www.superama.com.mx/busqueda.asp?tipo=compra-por-
nombre&producto=atún en agua 

MEX-124 Guides For The Use Of Environmental Marketing Claims, 15 CFR Part 
260, available at http://www.ftc.gov/bcp/grnrule/guides980427.htm#260.5.  

MEX-125 Working Group to Promote and Publicize the AIDCP Dolphin Safe Tuna 
Certification System, 14th Meeting (29 Oct. 2009) and Document DSP-14-
04. 

MEX-126 Commerce Department’s dolphinsafe.gov webpage.  


